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 1 

Argument 

 “The Utah Supreme Court has never recognized an exception [to the economic loss 

rule] for claims of fraudulent inducement . . . .”  Donner v. Nicklaus, 778 F.3d 857, 875 

(10th Cir. 2015) (rejecting misrepresentation claim “[u]nder the economic loss doctrine” 

“because the [plaintiff’s] claim involves the benefit of their bargain”); see also Wardley 

Corp. v. Meredith Corp., 93 Fed. Appx. 183, 186 (10th Cir. 2004) (declaring tort claims 

“are not cognizable under Utah law when they are based on the allegations that are the 

gravamen of the contract claim”); Reighard v. Yates, 2012 UT 45, ¶14, 285 P.3d 1168 

(“The economic loss rule prevents recovery of economic damages under a theory of tort 

liability when a contract covers the subject matter of the dispute.”); Fidelity Nat. Title Ins. 

Co. v. Worthington, 2015 UT App 19, ¶6, 344 P.3d 156 (recognizing trial court had applied 

economic loss rule and dismissed fraud claims because they were “based solely and 

inextricably on alleged contractual duties”).  The Court should not create that exception 

either in this case or in response to the broader certified question of whether “Utah’s 

economic loss rule apply to a fraudulent inducement claim.”  [See Certification Order]. 

I. The Economic Loss Rule Applies to Conduct that Precedes a Contract if  

that Same Conduct is the Subject of the Contract. 

 

Synergy argues that the economic loss rule does not apply when the “alleged 

wrongful act precedes the contract.”  [Synergy Brief at 6 (capitalization altered)].  

However, Synergy cannot identify any authority from a Utah appellate court that adopts 

the bright-line test it advocates.  Instead, Synergy relies on case law from the United States 

District Court of the District of Utah.  [See Synergy Brief at 2].  That authority was decided 
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before contrary, binding precedent from the Tenth Circuit, and it does not fully analyze the 

issues and authorities presented in this appeal.  See Donner, 778 F.3d at 875.  [See also 

Order Certifying Question (R.518) (declaring “federal courts are in disagreement” and 

“[Tenth Circuit] recently held that the economic loss rule applies to fraudulent inducement 

claims under Utah law.”)].  The Court should decline Synergy’s invitation to rely on 

incomplete and dated authority to create the test Synergy urges this Court to adopt for the 

application of the economic loss rule. 

“The economic loss rule prevents recovery of economic damages under a theory of 

tort liability when a contract covers the subject matter of the dispute.”  Reighard, 2012 UT 

45, ¶14.1  It does not (and should not) depend on the timing of the alleged tort.  As the 

Tenth Circuit has recognized, “Utah courts have not confined the economic loss doctrine 

to wrongdoing taking place after entry into a contract.”  Donner, 778 F.3d at 873.  

Synergy’s proposed limitation “would make little sense.  The doctrine is designed to allow 

parties ‘to allocate risk by contract.’  The parties can use a contract to allocate risks that 

may arise pre- or post-formation.  As a result, we must apply the economic loss doctrine to 

conduct regardless of whether it preceded or post-dated the contract.”  Id.; see also Holden 

Farms, Inc. v. Hog Slat, Inc., 347 F.3d 1055, 1063 (8th Cir. 2003) (“We know of no reason 

why the economic-loss doctrine in Iowa would not cover pre-contract-formation negligent-

misrepresentation claims.”). 

                                                 
1 See also In re C.W. Mining Co., 574 B.R. 748, 762 (Bankr. D. Utah 2017) (same); 

Newport Enters. v. Isys Tech., No. 2:11-cv-330, 2015 WL 4715300, at *4 (D. Utah Aug. 

7, 2015) (same).   
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Although contrary authority can be found, the “emerging trend” is to “recogniz[e] a 

limited exception to the economic loss doctrine for fraud claims, but only where the claims 

at issue arise independent[ly] of the underlying contract.”  See Werwinksi v. Ford Motor 

Co., 286 F.3d 661, 676 (3d Cir. 2002).  As the Third Circuit explained, 

[I]f all claims for fraud in the inducement are extraneous or independent of 

the contract because they occur ‘prior to the formation of the contract itself, 

every breach of warranty claim would be turned into a tort by a simple 

affidavit stating, in effect, that the warranty was spoken before it was written. 
. . .  [W]ritten disclaimers of warranties could be voided after the fact by the 

same affidavit, so long as the oral representations preceded the contract, thus 

causing chaos and uncertainty in commercial transactions. 
 

Id. at 678 (citations, ellipses, and internal quotation marks omitted).   

Years ago, this Court expressed a similar concern.  The Court recognized that if 

contact law were eliminated, 

writings would be of very little value.  And they would not be of much greater 

value if the courts permitted the doing away with a definite recordation of 

the matters on which the minds had met by allowing, under some guise, all 

other matters discussed or talked about in a preliminary way to come in when 
that was just what the writing was designed to prevent. 

 

S.W. Bridges & Co. v. Candland, 54 P.2d 842, 845 (Utah 1936); see also E.A. Strout 

Western Realty Agency, Inc. v. Broderick, 522 P.2d 144, 146 (Utah 1974) (“[If the] 

assurance of the enforceability of a written contract . . . were removed today from our law, 

general disaster would result, because the consequent destruction of confidence, for the 

tremendous but closely adjusted machinery of modern business cannot function at all 

without confidence in the enforceability of contracts.”); SME Indus., Inc. v. Thompson, 

Ventulett, Stainback & Assocs., Inc., 2001 UT 54, ¶42, 28 P.3d 669 (“The preservation of 
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contract represents the most efficient and fair manner in which to limit liability and govern 

expectations . . . .”). 

 In Louisburg Bldg. & Dev. Co. v. Albright, 252 P.3d 597 (Kan. Ct. App. 2011), the 

court addressed a “fraud-in-the-inducement claim [that] merely duplicates the[] claim for 

breach of contract.”  Id. at 655.  The court recognized the “exceptional inconsistency” that 

issue has created, and it thoroughly analyzed the various results.  Ultimately, the court 

determined the emerging trend (that pre-contract conduct addressed by the contract is 

governed by contract law and not by tort law) “makes sense because when a party is merely 

suing to recover the benefit of its contractual bargain, there is no inherent unfairness in 

limiting that party to a breach-of-contract claim.”  Id. at 657. Indeed, any concern “that a 

party’s recovery might be limited by fraudulently induced contract terms does not come 

into play where the complaining party is asking for the same relief that would be granted 

under a contract action.”  Id. at 658.  Accordingly, the court ruled that the economic loss 

“doctrine prohibits the assertion of such duplicative claims.” Id. at 655. 

Many other cases have reached the same result.  See, e.g., Donner, 778 F.3d at 875 

(rejecting misrepresentation claim “[u]nder the economic loss doctrine” “because the 

[plaintiff’s] claim involves the benefit of their bargain”); Schreiber Foods, Inc. v. Lei 

Wang, 651 F.3d 678, 681 (7th Cir. 2011) (declaring fraud claims that are “interwoven” 

with contract claims are barred by economic loss rule); AKA Distributing Co. v. Whirlpool 

Corp., 137 F.3d 1083, 1086 (8th Cir. 1998) (“[T]his [fraud] claim is not independent of the 

contract and its performance, and therefore the economic loss doctrine limits [plaintiff] to 

its . . . remedies for breach of the contract’s duration terms.”); Hotels of Key Largo, Inc. v. 
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RHI Hotels, Inc., 694 So.2d 74, 76-77 (Fla. Ct. App. 1997) (“[W]here the only alleged 

misrepresentations concerns the heart of the parties’ agreement, simply applying the label 

of ‘fraudulent inducement’ to a cause of action will not suffice to subvert the sound policy 

rationales underlying the economic loss doctrine.”); Gorman v. First Consolidated Mortg. 

Co., No. 4:12-cv-98, 2017 WL 515158, at *8 (E.D. Texas Feb. 7, 2017) (dismissing fraud 

in the inducement claim because the “tort claims flow solely from the” contract); Phoenix 

Packaging, Operations, LLC v. M&O Agencies, Inc., No. 7:15-cv-569, 2016 WL 3181172, 

at *6 (W.D. Va. June 3, 2016) (dismissing fraud in the inducement claim that arose “out of 

a contractual relationship”); Arce-Mendez v. Eagle Produce Partnership, Inc., No. CV-05-

3857-PHX-JAT, 2008 WL 659812, at *4 (D. Ariz. March 6, 2008) (“These losses are 

identical to losses Plaintiffs seek to recover under their breach-of-contract claim. 

Consequently, the claim for fraudulent inducement is barred by the economic loss 

doctrine.”); Garrett Const., Inc. v. Ashbritt, Inc., No. 1:09cv379, 2010 WL 583921, at *3 

(S.D. Miss. Feb. 16, 2010) (“[T]o survive, the [fraud] claim must be based on conduct 

which is separate and distinct from the conduct constituting the breach of contract.”). 

This Court should reaffirm that “when parties’ difficulties arise directly from a 

contractual relationship, the resulting litigation concerning those difficulties is one in 

contract no matter what words the plaintiff may wish to use in describing it.”  Grynberg v. 

Quester Pipeline Co., 2003 UT 8, ¶45, 70 P.3d 1 (emphasis added). 
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II. Synergy’s Independent Duty Analysis Would Render the Economic Loss Rule 

Superfluous. 

 

Synergy’s “independent duty” argument ignores the scenario presented to this 

Court, i.e., where the alleged tort duty overlaps completely with the contractual terms. 

“The economic loss rule prevents recovery of economic damages under a theory of 

tort liability when a contract covers the subject matter of the dispute.”  Reighard v. Yates, 

2012 UT 45, ¶14, 285 P.3d 1168.  “This result is compelled because a contract may alter 

or eliminate common law tort duties.”  Id. ¶20.  “When a duty exists that does not overlap 

with those contemplated in contract, the economic loss rule does not bar a tort claim 

because the claim is based on a recognized independent duty of care . . . .”  Id.  But when 

the tort claim and the contract claim overlap – i.e., “when a conflict arises between parties 

to a contract regarding the subject matter of that contract” – “the contractual relationship 

controls, and parties are not permitted to assert actions in tort.”  Id. ¶20.  At times this Court 

has simplified this issue by asking “whether a duty exists independent of any contractual 

obligations between the parties.”  Id. ¶21. 

Synergy’s argument concerning “independent duty” fails to analyze whether the 

current “conflict arises between parties to a contract regarding the subject matter of that 

contract.”  Id. ¶20.  Instead, Synergy simply asserts that tort law generally imposes a duty 

to avoid misrepresenting material facts.  [See Synergy Brief at 10–13 (“HealthBanc had an 

independent common law duty to disclose[.]”)].  Synergy’s invitation to focus on general 

tort duties, while ignoring the overlap between the tort and the contract would, if accepted, 

render the economic loss rule a nullity. 
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“As every first-year law student learns, duty is one of four essential elements of a 

cause of action in tort.”  B.R. v. West, 2012 UT 11, ¶5, 275 P.3d 228.  Thus, regardless of 

the economic loss rule, a plaintiff must establish a common-law tort duty to proceed with 

a tort claim.  If that same question is then repeated as the entirety of economic loss rule 

analysis, then the economic loss rule adds nothing to the law.  See Werwinksi v. Ford Motor 

Co., 286 F.3d 661, 678 (3d Cir. 2002) (“[I]f [all] fraudulent inducement claims are 

exempted from the economic loss doctrine because, as [Synergy] asserted, they always 

arise independently of a contract, then the economic loss doctrine would be rendered a 

nullity, and tort law would swallow contract law.”).  Indeed, the following illustrates and 

compares the parties’ positions: 

General Tort        Synergy’s Economic  HealthBanc’s Economic  

     Analysis    Loss Analysis          Loss Analysis 
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For purposes of this appeal, HealthBanc does not dispute the proposition that the 

common law includes a duty to avoid fraudulent conduct.2  However, the fact that a 

potential tort claim exists should trigger an analysis under the economic loss rule, not end 

it.  Faced with a potentially cognizable tort claim, a court should then proceed to the next 

question:  Does that tort claim seek an adjudication “regarding the subject matter of th[e] 

contract?”  Reighard, 2012 UT 45, ¶20.  If so, the economic loss rule applies.  In such a 

case, “the contractual relationship controls, and parties are not permitted to assert actions 

in tort,” even though the tort claim might otherwise be viable.  Id. ¶20. 

III. Public Policy Does Not Support Weakening Contract Law. 

 

Synergy’s brief tersely addresses one of the potential policy interests at issue in this 

appeal.  [Synergy Brief at 13-14].  However, Synergy fails to fairly analyze that policy 

interest, and it entirely ignores other important policy concerns. 

A. The Economic Loss Rule Does Not Leave Innocent Parties Unprotected. 

 

 Synergy argues that if the economic loss rule bars fraudulent inducement claims, it 

“would effectively reward a party for its own fraudulent conduct.”  [Synergy Brief at 13].  

Synergy has attempted to present the economic loss rule as a public policy crisis.  However, 

Synergy’s underlying assumption is invalid, and its argument is inaccurate.  Indeed, this 

case presents a clear example of the flaw in Synergy’s conclusory argument.  In this case, 

Synergy seeks to assert a tort claim that mirrors its breach of contract claim: 

  

                                                 
2 HealthBanc does dispute that any fraudulent conduct actually occurred. 
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Synergy’s Contract Claim Synergy’s Tort Claim 

 

“HealthBanc has breached this [contract] 

because it has no intellectual property 

rights of any kind in the Specified Greens 

Formula.” 
 

[Complaint (R.326) at ¶54]. 

 

“Synergy’s fraud claim . . . is based upon 

HealthBanc’s affirmative misrepresentations 

regarding its alleged ownership of the Greens 

Formula and associated intellectual property.” 
 

[MSJ Opp. (R.388) at ii]. 

 

Application of the economic loss rule does not reward HealthBanc, nor does it leave 

Synergy without a remedy.  Rather, it replaces an otherwise redundant tort theory with the 

negotiated, written contract warranty.  See Saratoga Fishing Co. v. J.M. Martinac & Co., 

520 U.S. 875, 880 (1997) (“[G]iven the availability of warranties, the courts should not 

task tort law to perform a job that contract law might perform better . . . .”); Schreiber 

Foods, Inc. v. Lei Wang, 651 F.3d 678, 681 (7th Cir. 2011) (J. Posner) (“[T]ort law is a 

superfluous and inapt tool for resolving purely commercial disputes.  We have a body of 

law designed for such disputes.  It is called contract law[.]”); Dannix Painting, LLC v. 

Sherwin-Williams. Co., 732 F.3d 902, 909 (8th Cir. 2013) (“[I]n cases where the only 

misrepresentation . . . concerns the quality or character of the goods sold, the economic 

loss doctrine bars the fraud claims because the fraud claims are substantially redundant 

with warranty claims.” (internal quotation marks omitted)); Louisburg Bldg. & Dev. Co. v. 

Albright, 252 P.3d 597, 621 (Kan. Ct. App. 2011) (dismissing fraud in the inducement 

claim because it “merely duplicates their claim for breach of contract”); All-Tech Telecom, 

Inc. v. Amway Corp., 174 F.3d 862, 865 (7th Cir. 1999) (“[T]he provision of these 

duplicative tort remedies would undermine contract law.”); 74 Am. Jur. 2d Torts 
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Economic-Loss Doctrine—Effect of Doctrine § 24 (“The economic-loss doctrine bars tort 

liability when the plaintiff has a contract with the defendant, and contract law provides an 

adequate remedy for the type of injury alleged.”). 

 More broadly, Synergy cannot substantiate its conclusion that continuing to apply 

the economic loss rule would “reward a party for its own fraudulent conduct.”  [Synergy 

Brief at 13]. Synergy fails to demonstrate that the specifics of this case demonstrate such a 

result.  Looking broader, Synergy fails to explain why contract law is insufficient to address 

instances where one party to a contract allegedly is misled through no fault of its own.   

Contracting parties innocently3 misled by intentional misrepresentations should be 

protected.  Contract law already provides those protections.  In addition to a breach of 

contract claim, contract law includes a number of doctrines that, depending on the specifics 

of a case, can protect a party innocently injured by a misrepresentation.  For example, 

                                                 
3 Utah law strongly declares that contracting parties have a responsibility to understand the 

terms of the contracts they sign.  See, e.g., McBroom v. Child, 2016 UT 38, ¶¶21-22, 392 

P.3d 835 (finding party bound by agreement despite not receiving entire agreement and 

signing based on misrepresentations from grandmother).  If a contract is incomplete or 
inconsistent with a party’s understanding of the transaction, a party’s first and best 

protection is to refuse to sign the contract.  See All-Tech Telecom, Inc. v. Amway Corp., 

174 F.3d 862, 866 (7th Cir. 1999) (“If the seller makes an oral representation that is 

important to the buyer, the latter has only to insist that the seller embody that representation 

in a written warranty.”); Bardwell v. Willis Co., 100 A.2d 102 (Pa. 1953) (“If plaintiffs 

relied on any understanding, promises, representations or agreements made prior to the 

execution of the written contract or lease, they should have protected themselves by 

incorporating in the written agreement the promises or representations upon which they 

now rely, and they should have omitted the provisions which they now desire to repudiate 

and nullify.”); All-Tech Telecom, Inc., 174 F.3d at 866 (“It is true that, in principle, the 
cheapest way to prevent fraud is to punish the fraudfeasor; but in practice, owing to the 

ever-present possibility of legal error, the really cheapest way in some cases may be to 

place a burden of taking precautions on the potential victim.”). 
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unilateral mistake can make a contract voidable, particularly when one party’s “fault 

caused the mistake.”4  The doctrine of good faith and fair dealing “requires a party in a 

contract to perform ‘consistent with the agreed common purpose and the justified 

expectations of the other party.’”5  Unconscionability ensures the “prevention of 

oppression and unfair surprise.”6  Frustration of purpose applies when “a party’s 

performance under [the contract] is impractical without his fault because of a fact of which 

he has no reason to know.”7  “Both waiver and estoppel can operate to prevent a party from 

demanding strict compliance with a contract.”8  Protections against undue influence 

include situations of “unfair persuasion.”9  And, “meeting of the minds” standards ensure 

that each contracting party understood all of “the essential portions of the agreement.”10 

  Certainly in this case – where Synergy concedes “[t]he parties’ discussions were 

ultimately memorialized into a written Royalty Agreement” – Synergy cannot identify why 

contract law is insufficient to protect its alleged interests.  Moreover, if a circumstance 

ultimately arises where contract law does prove inadequate, the better course is to adjust 

the contours of a specific branch of contract law in that context – not effectively bypass the 

entire subject matter now based on a speculative concern expressed as an unripe 

                                                 
4 Restatement (Second) of Contracts § 153 (1981). 
5 Cheney v. Hinton Burdick Hall & Spilker, PLLC, 2015 UT App 242, ¶17, 366 P.3d 

1220. 
6 Ryan v. Dan’s Food Stores, Inc., 972 P.2d 395, 402 (Utah 1998). 
7 Restatement (Second) of Contracts § 266 (1981). 
8 Lone Mountain Production Co. v. Natural Gas Pipeline Co. of Am., 710 F. Supp. 305, 
310 (D. Utah 1989). 
9 Restatement (Second) Contracts § 177 cmt. b. 
10 Terry v. Bacon, 2011 UT App 432, ¶21, 269 P.3d 188. 
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conclusion.  Cf. Restatement (Third) of Torts: Liab. for Econ. Harm. § 3 TD No. 1 (2012) 

(“[A] better response is to reconsider the application of the parol evidence rule or the other 

doctrines of contract law that are responsible for the result.  Using tort law to bypass those 

doctrines weakens them and retards their development.  It also interferes with the ability 

of others to make reliable agreements in the future.”).   

In summary, any concern about the need to protect innocently misled parties is 

adequately addressed – in general as well as specifically in this case – by the application 

of existing contract doctrines.  This policy concern does not support creating a new 

exception to the economic loss rule in Utah. 

B. The Economic Loss Rule Protects Contract Law as a Guarantee of 

Certainty for Both Parties.  

 

  “[I]t is not the prerogative of this court to prevent the enforcement of contracts that 

a party subsequently regrets.”  Tolman v. Winchester Hills Water Co., 912 P.2d 457, 462 

n.6 (Utah Ct. App. 1996).  “A contract is a contract.  From it flow rights and obligations.  

Anxiety, nervousness, or ‘buyer’s remorse’ about the wisdom of the contract does not 

absolve one from complying with all of the terms of that contract.”  Eastman Kodak Co. v. 

Collins Ink Corp., 821 F. Supp. 2d 582, 589 (W.D.N.Y. 2011). 

Allowing a party to rely on tort law to introduce oral statements allegedly made 

during the negotiation of an integrated contract would be an invitation for parties to litigate 

the deal they hoped to obtain instead of the agreement they actually executed.  Case law 

illustrates this concern.  [See also HealthBanc Opening Brief at 18-21 (addressing same)]. 
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For example, in E.A. Strout Western Realty Agency, Inc. v. Broderick, 522 P.2d 144 

(Utah 1974), the defendant signed a real estate commission agreement that obligated 

defendant to pay a 6% commission if a buyer for the property was “procured by [plaintiff] 

or by anyone else, including [defendant].”  Id. at 144.  Defendant then located a buyer 

without the plaintiff’s assistance.  Defendant “persuaded the trial court that the [contract] 

language . . . was not correct and that he agreed to pay a commission only in the case 

plaintiff sold the home.”  Id.  This Court reversed.  “To permit” defendant’s argument 

“would be to cast doubt upon the integrity of all contracts and to leave a party to a solemn 

agreement at the mercy of the uncertainties of oral testimony given by one who in the 

subsequent light of events discovers that he has made a bad bargain.”11   Id. at 145-46.  

If the law were contrary, parties “could essentially sidestep contractual duties by 

bringing a cause of action in tort to recover the very benefits they were unable to obtain in 

contractual negotiations.”  SME Industries, Inc. v. Thompson, Ventulett, Stainback & 

Assocs., Inc., 2001 UT 54, ¶44, 28 P.3d 669.  Indeed, parties would be encouraged to 

challenge contracts they regret by alleging they were fraudulently induced with statements 

excluded from or contrary to integrated contracts.  See generally All-Tech Telecom, Inc. v. 

Amway Corp., 174 F.3d 862, 865-66 (7th Cir. 1999) (“Many doctrines of contract law, such 

as the parol evidence and ‘four corners’ rules, are designed to limit the scope of jury trial 

of contract disputes . . . . Tort law does not have these screens against the vagaries of the 

jury.”); Hotels of Key Largo, Inc. v. RHI Hotels, Inc., 694 So. 2d 74, 77 (Fla. Dist. Ct. App. 

                                                 
11 Although the Court relied on the parol evidence rule to reach its conclusion, the analysis 

does not change because of the label accompanying the proffer of the extrinsic evidence. 
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1997) (“[A]lmost any contract claim can be framed as a fraud in the inducement action. . . 

. Therefore it seems more appropriate, if the economic loss rule has any real substance, to 

look not at the label placed on the claim by the attorney but rather on the substance of the 

claim.”); Diodato v. Wells Fargo Ins. Servs., USA, Inc., 44 F. Supp. 3d 541, 567 (M.D. Pa. 

2014) (“To hold otherwise would allow the parol evidence rule [to] become a mockery, 

because all a party to the written contract would have to avoid, modify or nullify it would 

be to aver (and prove) that the false representations were fraudulently made.” (internal 

quotations omitted)). 

The concern that, if allowed, parties will resort to misrepresentation claims to try 

and vary contracts they later regret is supported by more than just common sense.  In 2010, 

Judge Posner and other researchers analyzed “461 state court appellate decisions” from 

“1970 to 2005” to “trace the evolution of” the economic loss rule, specifically in the context 

of construction disputes.  See Anthony Niblett, Richard A. Posner, Andrei Shleifer, The 

Evolution of a Legal Rule, 39 J. Legal Stud. 325, 326 (2010).  They found that since the 

widespread adoption of the economic loss rule, “[t]he proportion of cases in which the 

plaintiff alleges negligence has been falling.”  Id. at 346.  On the other hand, claims for 

fraud and negligent misrepresentation have increased.  Id.; see also Dannix Painting, LLC 

v. Sherwin-Williams Co., 732 F.3d 902, 906 n.4 (8th Cir. 2013) (recognizing the same).  In 

simple terms, “plaintiffs claim fraud and courts are receptive.”  Niblett et al., supra at 346.  

As another scholar explained, when many courts see the word fraud, they engage in 

“judicial knee jerking” and “superficial rather than careful judicial thinking” about whether 

the alleged fraud overlaps with the subject of the contract.  See Morris G. Shanker, Judicial 
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Misuses of the Word Fraud to Defeat the Parol Evidence Rule and the Statute of Frauds, 

23 Akron L. Rev. 1, 4 (Summer 1989); see also Louisburg Bldg & Dev. Co., 252 P.3d at 

622 (recognizing this issue “has produced exceptional inconsistency”).  But see Schreiber 

Foods, Inc. v. Lei Wang, 651 F.3d 678, 681 (7th Cir. 2011) (J. Posner) (rejecting claim for 

fraudulent inducement).12   

Moreover, when a party freely declares that the contract “constitute[s] the entire 

agreement,” that party has made a promise of its own.  [See Royalty Agreement (Ex. A to 

HealthBanc Brief) at §11(A)].  “[T]he purpose and effect of including a merger clause is 

to preclude subsequent introduction of evidence of preliminary negotiations or of side 

agreements in a proceeding in which a court interprets the document.”  Ford v. Am. Exp. 

Advisors, Inc., 2004 UT 70, ¶28, 98 P.3d 15.  It is hypocritical to allow a party to promise 

and agree in writing that the contract forms the entirety of the parties’ agreement, but then 

allow that same party to introduce extrinsic terms by arguing another party breached an 

alleged oral statement excluded from the written contract.  See Garrett Const., Inc. v. 

Ashbritt, Inc., 1:09cv379WJG-JMR, 2010 WL 583921, at *3 (S.D. Miss. Feb. 16, 2010) 

                                                 
12 This knee-jerking is also illustrated by remembering that the harm alleged suffered by 

an intentional misstatement is no different than the harm suffered by an alleged negligent 

misstatement.  See Werwinski, 286 F.3d at 679-80 (“[T]he mental state of the wrongdoer 

is irrelevant from the buyer's perspective: a plaintiff suffers the same harm—i.e., economic 

losses—regardless of whether the misrepresentation is innocent, negligent, or 

intentional.”).  This Court has declared that “a tort for negligent misrepresentation alleging 

damages based purely on economic loss is not available.” SME Industries, Inc., 2001 UT 

54, ¶42. Synergy has failed to explain why the same alleged statement and the same alleged 
harm should be treated differently based solely on a preliminary allegation of intent, which 

is often asserted in the alternative and alleged on the basis of information and belief. 
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(“Each of the allegedly fraudulent representations which induced [plaintiff] to enter the 

contract are foreclosed by the contract, which contains a merger clause . . . .”). 

Tort claims, including “fraud[,] . . . are not cognizable under Utah law when they 

are based on the allegations that are the gravamen of the contract claim.”  See Wardley 

Corp. v. Meredith Corp., 93 F. App’x 183, 186 (10th Cir. 2004).  Continuing to apply the 

economic loss rule in this matter protects the needed certainty contracts are intended to 

provide. 

Conclusion  

“The economic-loss doctrine bars tort liability when the plaintiff has a contract with 

the defendant, and contract law provides an adequate remedy for the type of injury alleged.”  

74 Am. Jur. 2d Torts § 24.  This case manifests the wisdom of that rule.  Synergy has 

asserted redundant tort and contract claims based on the very same alleged conduct.  Even 

looking at the broader question, Utah contract law is sufficient to address an alleged tort 

claim that overlaps with the subject of a contract.  Likewise, public policy does not support 

a new and broad exception to the economic loss rule.  Accordingly, the Court should 

reaffirm that “[t]he economic loss rule prevents recovery of economic damages under a 

theory of tort liability when a contract covers the subject matter of the dispute.”  Reighard, 

2012 UT 45, ¶14.  The certified question should be answered by declaring that Utah law 

does not allow parties to assert tort law claims that address the same subjects and 

obligations as an express contract, “no matter what words the plaintiff may wish to use” 

when drafting its complaint.  See Grynberg, 2003 UT 8, ¶45. 
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269 P.3d 188
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Glade TERRY and Kairle Terry,
Plaintiffs and Appellants,


v.
C. William BACON, M.D.; Central Utah
Clinic, P.C.; and Utah Valley Regional


Medical Center, Defendants and Appellees.


No. 20100893–CA.
|


Dec. 22, 2011.


Synopsis
Background: Physician against whom patient brought
medical malpractice action filed motion to enforce
settlement agreement. The Fourth District Court, Provo
Department, Samuel D. McVey, J., granted motion and
entered order on settlement agreement. Patient appealed.


Holdings: The Court of Appeals, McHugh, Associate P.J.,
held that:


[1] patient waived the attorney-client privilege by
contesting his consent to settlement agreement such that
former counsel could testify as to his communications
directly related to whether patient had instructed him to
accept the $15,000 settlement offer;


[2] patient waived for appellate review issue as to whether
oral settlement agreement should have been reduced to
writing and signed by parties before it could be deemed
valid and enforceable;


[3] patient and physician had a meeting of the minds to
enter settlement agreement; and


[4] patient waived for appellate review claim that
settlement agreement was unconscionable and thus
unenforceable.


Affirmed.


Attorneys and Law Firms


*190  James C. Haskins and Thomas N. Thompson, Salt
Lake City, for Appellants.


R. Scott Williams and Briant S. Platt, Salt Lake City, for
Appellees.


Before Judges DAVIS, McHUGH, and THORNE.


OPINION


McHUGH, Associate Presiding Judge:


¶ 1 Glade and Kairle Terry (collectively, the Terrys) appeal
the trial court's order enforcing a settlement agreement
with Dr. C. William Bacon, Central Utah Clinic, and Utah
Valley Regional Medical Center (collectively, defendants).
The Terrys contend that the trial court's order was in error
because they did not waive the attorney-client privilege,
the oral settlement agreement was unenforceable, there
was no meeting of the minds on the settlement, and
the settlement amount paid to the Terrys shocks the
conscience. We affirm.


BACKGROUND


¶ 2 On September 26, 2007, the Terrys filed a complaint
against defendants alleging that Dr. Bacon was negligent
in performing surgery on Mr. Terry. Prior to surgery, Mr.
Terry experienced sciatic nerve pain and other back and
leg pain for which medical treatment, pain medications,
and nerve block injections were inadequate. As a result,
Dr. Bacon recommended the surgery that he performed
on Mr. Terry in October 2005. After the surgery, Mr.
Terry experienced significant buttocks and leg pain, and
over time, he lost sensation and motion in his lower
extremities. Mr. Terry consulted with Dr. John Braun,
who determined that the surgery performed by Dr. Bacon
was a possible cause of Mr. Terry's symptoms. Although
a revision surgery was performed in December 2005, Mr.
Terry continued to experience “permanent paralysis in his
right lower extremities[,] for which he uses a brace for foot
drop,” and severe pain in his lower right extremities.


¶ 3 On October 24, 2007, defendants moved the court to
compel arbitration pursuant to an arbitration agreement
signed by Mr. Terry on June 7, 2005. The Terrys did not
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oppose this motion, and the parties stipulated that the
proceedings be stayed pending arbitration. To the Terrys'
knowledge, no arbitration proceedings were ever initiated.


¶ 4 On April 30, 2009, the trial court filed a Notice of
Intent to Dismiss the case due to inactivity. The Terrys'
counsel (former counsel) notified the trial court that the
case was still active, but that he was withdrawing from the
case and that the Terrys were seeking new counsel. After
the Terrys' new counsel entered an appearance, defendants
filed a Motion to Enforce Settlement Agreement and
a Memorandum in Support. The memorandum alleged
that a settlement agreement was reached between the
Terrys and defendants in January 2009 but that the Terrys
refused to sign the settlement documents. The motion
was supported by an affidavit signed by defendants'
counsel, stating that the parties had agreed to the amount
of $15,000 “for the complete settlement and resolution
of [the Terrys'] claims against [defendants]” and that
former counsel promised that the Terrys “would sign
and fully execute settlement documents dismissing with
prejudice all of [the Terrys'] claims against [defendants].”
Defendants' counsel *191  further stated that he sent
a check to former counsel for $15,000, along with the
settlement documents. However, the Terrys never cashed
the check or signed the settlement documents, and in May
2009, former counsel reported “that his clients no longer
wanted to settle and were seeking a second opinion.”
According to the affidavit, former counsel acknowledged
that his clients were bound by the settlement agreement
and had agreed to settle, but had “simply changed their
mind[s].”


¶ 5 The Terrys opposed the Motion to Enforce Settlement
Agreement, claiming that they “never at any time accepted
the alleged settlement offer, and never would accept
such an offer.” The Terrys further asserted that they
were “certain that [former counsel] would not have
‘assured’ [defendants' counsel] of [the Terrys'] acceptance
of an offer, as [the Terrys] did not accept.” An affidavit
from Mr. Terry also stated, “I have never told anyone
that I would accept $15,000 to settle my case against
[defendants],” and “I have never agreed to settle my case
for $15,000, nor would I ever settle for this amount.” The
Terrys also argued that there was no meeting of the minds
between the parties and that evidence of their discussions
with former counsel was inadmissible under the attorney-
client privilege.


¶ 6 At a hearing on May 10, 2010, the trial court ruled
that the Terrys had waived the attorney-client privilege
by “raising th[e] issue of whether [former counsel] was
authorized to enter into th[e] agreement.” The trial court,
however, limited former counsel's testimony to discussions
about whether Mr. Terry authorized him to accept the
settlement, ruling that it was unnecessary to delve into
the conversations between the Terrys and former counsel
regarding the relative strengths and weaknesses of the
case.


¶ 7 Based on that evidentiary ruling, former counsel
testified that Mr. Terry authorized him to accept the
$15,000 settlement offer. While testifying, former counsel
relied on notes he made at the time of the conversations
with Mr. Terry. Next, Mrs. Terry testified about a
telephone conversation between Mr. Terry and former
counsel. She testified that she heard Mr. Terry's side of the
discussion and that he told former counsel that the offer
“was not acceptable.” However, Mrs. Terry admitted that
she could not hear former counsel's side of the exchange
and that Mr. Terry could have had further discussions
with former counsel of which she was not aware. Finally,
Mr. Terry testified, denying that he had ever authorized
former counsel to accept the $15,000 settlement offer.
According to Mr. Terry, when former counsel explained
that the Terrys would net only $6,000 after attorney fees
were paid, Mr. Terry replied, “I cannot do that, not with
all my injuries.”


¶ 8 After hearing the evidence, the trial court announced
its ruling that the parties had entered into an enforceable
settlement agreement. The court then memorialized
that ruling in a written Order Enforcing Settlement
Agreement on June 22, 2010. The trial court found that
former counsel's testimony was credible and that it was
corroborated by his notes, a telephone call to defendants'
counsel, and a “contemporaneous remittal of a settlement
check.” The trial court also concluded that by “plac[ing]
communications with their attorney ‘at issue’ in th[e]
judicial proceeding,” the Terrys had waived the attorney-
client privilege. The Terrys now appeal.


ISSUES AND STANDARDS OF REVIEW


[1]  ¶ 9 The Terrys first argue that the trial court erred in
determining that the attorney-client privilege was waived,
thereby allowing the Terrys' former counsel to testify
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against them. Whether a party has waived the attorney-
client privilege is an issue of law, “which we review
for correctness, giving no deference to the trial court's
determination.” See Moler v. CW Mgmt. Corp., 2008 UT
46, ¶ 7, 190 P.3d 1250.


[2]  ¶ 10 Second, the Terrys argue that the rule applied
in Reese v. Tingey Construction, 2008 UT 7, 177 P.3d
605, which requires mediated settlements to be in writing
before they can be enforced, see id. ¶¶ 12–14, should be
extended to settlement agreements like the one in this case.
Whether case law has been properly interpreted is an issue
of law that we review for correctness. See State v. *192
Stewart, 2011 UT App 185, ¶ 6, 257 P.3d 1055 (“[W]e
consider the trial court's interpretation of binding case
law as presenting a question of law.” (internal quotation
marks omitted)).


[3]  ¶ 11 Third, the Terrys argue that the trial court erred
in enforcing the settlement agreement because there was
not a meeting of the minds between the parties.


Whether the parties had a meeting
of the minds sufficient to create a
binding contract is ... an issue of fact,
which [w]e review ... for clear error,
reversing only where the finding
is against the clear weight of the
evidence, or if we otherwise reach a
firm conviction that a mistake has
been made.


LD III, LLC v. BBRD, LC, 2009 UT App 301, ¶ 13, 221
P.3d 867 (citation and internal quotation marks omitted);
see also Utah R. Civ. P. 52(a).


[4]  [5]  ¶ 12 Finally, the Terrys argue that the trial court
erred because the amount ultimately available to them
from the settlement agreement “shocks the conscience.”
Whether a settlement agreement is so unfair that it
shocks the conscience, which is generally a term used
to describe substantive unconscionability of a contract,
is a mixed question of fact and law. See Woodhaven
Apartments v. Washington, 942 P.2d 918, 924 (Utah 1997).
“A trial court's determination of the law is reviewed for
correctness, while its findings of fact are reviewed for clear
error.” Id.


ANALYSIS


I. The Trial Court Did Not Err When It Determined
that the Terrys Waived the Attorney–Client Privilege


Because the Terrys Placed Their Communications
with Their Attorney at the Heart of the Case


[6]  ¶ 13 The Terrys argue that the trial court erred
by concluding that the Terrys waived the attorney-
client privilege provided by rule 504 of the Utah Rules
of Evidence by denying that they had agreed to the
defendant's settlement offer. Specifically, the Terrys argue
that it was defendants, not them, who placed their former
attorney's conduct at issue. Although we do not base our
decision on rule 504, we agree with the trial court that by
contesting their consent to the settlement agreement, the
Terrys put their former attorney's conduct at issue and
waived the attorney-client privilege as to that question.


¶ 14 The attorney-client privilege has long been
recognized as a mechanism “to encourage candor between
attorney and client and [to] promote the best possible
representation of the client.” See Doe v. Maret, 1999
UT 74, ¶ 7, 984 P.2d 980, overruled on other grounds by
Munson v. Chamberlain, 2007 UT 91, ¶¶ 20–21, 173 P.3d
848 (internal quotation marks omitted) (explaining that
the attorney-client privilege “is the oldest of the common
law privileges protecting confidential communications”).
The privilege is recognized by both Utah Code section
78B–1–137(2) and rule 504(b) of the Utah Rules of
Evidence. See Utah Code Ann. § 78B–1–137(2) (2008);
Utah R. Evid 504(b). Rule 504(b) of the Utah Rules
of Evidence provides “that [a] client has a privilege to
refuse to disclose ... confidential communications made
for the purpose of facilitating the rendition of professional
legal services to the client between the client and the
client's ... lawyers.” See Utah R. Evid. 504(b); see also
Utah Code Ann. § 78B–1–137(2) (“An attorney cannot,
without the consent of the client, be examined as to any
communication made by the client to the attorney or
any advice given regarding the communication in the
course of the professional employment.”). Despite the
existence of the privilege, rule 504(d) provides several
instances where the privilege is inapplicable, and Utah
courts have recognized that the privilege is waived in
certain situations. See Utah R. Evid. 504(d); State v.
Johnson, 2008 UT App 5, ¶ 20, 178 P.3d 915; see also
Utah R. Evid. 507(a) (providing that the privilege may
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be waived if the holder “voluntarily discloses or consents
to the disclosure” of privileged materials). Rule 504(d)
(3) provides that the privilege does not apply “[a]s to a
communication relevant to an issue of breach of duty by
the lawyer to the client or by the client to the lawyer.”
See Utah R. Evid. 504(d)(3). The Terrys claim that they
have not raised *193  an issue of breach of duty by
former counsel and, therefore, the privilege is not waived.
Because rule 504(d) is only one way in which the attorney-
client privilege may be deemed inapplicable, we need not
consider whether the Terrys have alleged that former
counsel breached his professional duty.


[7]  ¶ 15 In Doe v. Maret, 1999 UT 74, 984 P.2d 980,
overruled on other grounds by Munson v. Chamberlain,
2007 UT 91, ¶¶ 20–21, 173 P.3d 848, the Utah Supreme
Court recognized that “[a] party may also waive the
privilege by placing attorney-client communications at the
heart of a case, as where a party raises the defense of
good faith reliance on advice of counsel.” Id. ¶ 9. The
Terrys claim that they did not authorize former counsel to
enter into the settlement agreement, which directly placed
communications between former counsel and the Terrys
regarding the settlement offer at the heart of the case.
Therefore, the Terrys waived the attorney-client privilege
as to that issue. See id.


[8]  [9]  ¶ 16 Generally, when a party places “privileged
matters ‘at issue’ in the litigation” that party implicitly


consents to disclosure of those matters. 1  See Public
Serv. Co. v. Lyons, 2000–NMCA–077, ¶ 15, 129 N.M.
487, 10 P.3d 166. Communications between the attorney
and client are “placed in issue where the client asserts
a claim or defense, and attempts to prove that claim
or defense by disclosing or describing an attorney client
communication.” Rhone–Poulenc Rorer Inc. v. Home
Indem. Co., 32 F.3d 851, 863 (3d Cir.1994). This is
essentially a rule of fairness. See Bittaker v. Woodford, 331
F.3d 715, 719 (9th Cir.2003); see also Beery v. Thomson
Consumer Elecs., 218 F.R.D. 599, 604 (S.D.Ohio 2003)
(“An attorney-client communication is placed at issue
when the party makes an assertion that in fairness requires
examination of protected communications.” (internal
quotation marks omitted)). Although much of the case
law discussing waiver of the privilege focuses on whether
the attorney's advice to the client is at issue, even
courts adopting the most conservative approach agree
that waiver occurs “where direct use [of the privileged
communication] is anticipated because the holder of


the privilege must use the materials at some point in
order to prevail.” See Lyons, 2000–NMCA–077, ¶ 22,
129 N.M. 487, 10 P.3d 166; see also Bittaker, 331
F.3d at 719 (“[P]arties in litigation may not abuse the
[attorney-client] privilege by asserting claims the opposing
party cannot adequately dispute unless it has access to
the privileged materials. The party asserting the claim
is said to have implicitly waived the privilege.”); In
re Kidder Peabody Sec. Litig., 168 F.R.D. 459, 470
(S.D.N.Y.1996) (acknowledging that while waiver often
occurs when the advice of an attorney is at issue, the
privilege extends to situations “when defendant asserts a
claim that in fairness requires examination of protected
communications” (internal quotation marks omitted)).


[10]  ¶ 17 We agree with the jurisdictions holding
that fairness dictates that “[t]he privilege which protects
attorney-client communications may not be used both as
a sword and a shield.” See, e.g., Chevron Corp. v. Pennzoil
Co., 974 F.2d 1156, 1162 (9th Cir.1992). In Chevron
Corp. v. Pennzoil Co., 974 F.2d 1156 (9th Cir.1992), the
defendant asserted as an affirmative defense that a tax
position was reasonable based on the advice of counsel.
*194  See id. at 1162. When the plaintiff sought to


discover the attorney's advice, the defendant asserted the
attorney-client privilege. See id. The trial court ruled that
the privilege had been waived, and the Ninth Circuit
agreed, explaining that “[the defendant] cannot invoke
the attorney-client privilege to deny [the plaintiff] access
to the very information that [the plaintiff] must refute in
order to” succeed against the affirmative defense. Id. at
1162–63. However, even when a court determines that
the privilege has been waived, courts should exercise
caution to ensure that only communications relevant to
the subject matter at issue are introduced. See Bittaker,
331 F.3d at 720 (“Because a waiver is required so as to
be fair to the opposing side, the rationale only supports
a waiver broad enough to serve that purpose.”); see also
In re EchoStar Commc'ns Corp., 448 F.3d 1294, 1301
(Fed.Cir.2006) (“To prevent such abuses, we recognize
that when a party defends its actions by disclosing an
attorney-client communication, it waives the attorney-
client privilege as to all such communications regarding
the same subject matter.”).


¶ 18 Here, the trial court allowed former counsel to testify
only as to the attorney-client communications directly
related to whether the Terrys had instructed him to accept
the $15,000 settlement offer. By cautioning former counsel
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to avoid any discussions about the merits of the Terrys'
claims, the trial court carefully narrowed the intrusion into
attorney-client discussions. In addition, even as identified
by the Terrys, the heart of the matter is the substance
of the communications between the Terrys and former
counsel concerning the $15,000 settlement offer. Although
the Terrys claim that they are not placing “their [former]
attorney's conduct in issue,” Mr. Terry asserts, “I have
never told anyone that I would accept $15,000 to settle
my case,” and, “I have never agreed to settle my case
for $15,000, nor would I ever settle for this amount.”
Likewise, the Terrys claim that they “never at any time
accepted the alleged settlement offer, and never would
accept such an offer” and that they “at no time entered
into a settlement agreement or accepted $15,000 to settle
their claims against [defendants].” By the Terrys' own
arguments, it is apparent that what they communicated to
former counsel was at the center of their claim that the
settlement agreement was unenforceable.


¶ 19 Moreover, the Terrys should not be permitted to use
the privilege as a sword by relying on their statements
about what was not said during the communications with
former counsel, while also asserting the attorney-client
privilege as a shield when the defendants attempt to refute
those assertions. See Chevron Corp., 974 F.2d at 1162–
63. This case presents precisely the type of situation where
the attorney-client privilege must be deemed waived to
ensure fairness to both parties. See id. To hold otherwise
would “deny [defendants] access to the very information
that [defendants] must refute in order to” succeed against
the Terrys' argument that the settlement agreement was
not authorized. See id. at 1163. The trial court correctly
determined that, by asserting the defense that they never
authorized former counsel to accept the settlement offer,
the Terrys waived the attorney-client privilege with respect
to communications about that issue.


II. The Terrys Did Not Preserve Their Argument
that Settlement Agreements Should Not
Be Enforced Unless They Are in Writing


[11]  [12]  [13]  ¶ 20 The Terrys argue that we should
extend the Utah Supreme Court's decision in Reese v.
Tingey Construction, 2008 UT 7, 177 P.3d 605, to oral
settlement agreements and require that such agreements
be “reduced to a writing and signed” before they will be
enforced by the courts. See id. ¶ 15. However, the Terrys


do not provide a record citation directing the court to
where they preserved this argument, see Utah R.App. P.
24(a)(5)(A), and our review of the record does not reveal
that they raised it with the trial court. “In order to preserve
an issue for appeal, the issue must be presented to the trial
court in such a way that the trial court has an opportunity
to rule on that issue.” 438 Main St. v. Easy Heat, Inc.,
2004 UT 72, ¶ 51, 99 P.3d 801 (internal quotation marks
omitted). The purpose of this requirement is to put the trial
court “on *195  notice of the asserted error and allow [ ]
for correction at that time in the course of the proceeding.”
Id. “Issues that are not raised at trial are usually deemed
waived,” id., “unless a defendant can demonstrate that
exceptional circumstances exist or plain error occurred.”
State v. Holgate, 2000 UT 74, ¶ 11, 10 P.3d 346 (internal
quotation marks omitted). Because the Terrys did not
raise this issue in the trial court and have not claimed
either exceptional circumstances or plain error, we do not
address the merits of this argument.


III. The Trial Court's Ruling that the Parties
Reached a Meeting of the Minds with Regard to the
Settlement Agreement Was Not Clearly Erroneous


[14]  [15]  [16]  [17]  ¶ 21 The Terrys contend that
the trial court committed clear error by ruling that the
parties had a meeting of the minds to enter the settlement
agreement. “Settlement agreements are governed by the
rules applied to general contract actions.” Sackler v. Savin,
897 P.2d 1217, 1220 (Utah 1995). Under general contract
law, it is fundamental that there be a meeting of the
minds as to all essential features of a contract. See LD
III, LLC v. BBRD, LC, 2009 UT App 301, ¶ 14, 221 P.3d
867. Whether there is a meeting of the minds depends on
whether the parties actually intended to contract, “and the
question of intent generally is one to be determined by the
trier of fact.” O'Hara v. Hall, 628 P.2d 1289, 1291 (Utah
1981) (internal quotation marks omitted). Where there is
a meeting of the minds as to the essential portions of the
agreement and “the terms are sufficiently definite as to be
capable of being enforced,” a binding contract exists. See
LD III, LLC, 2009 UT App 301, ¶ 14, 221 P.3d 867.


¶ 22 The Terrys claim that the trial court erred in
concluding that there was a meeting of the minds because
it was disputed (1) whether there was a valid settlement
agreement, and (2) if there was a valid settlement
agreement, whether it was for $15,000, which would
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have left the Terrys around $6,000 after attorney fees.
Specifically, the Terrys contend that it was clear error to
find a settlement agreement because the trial court “made
no finding that any party was disingenuous, lying, or
acting in bad faith in relating their sworn recollections
concerning settlement discussions.” However, the trial
court found that the Terrys agreed to accept the $15,000
offer, communicated that acceptance to former counsel,
and authorized former counsel to enter into the settlement
agreement. Because the trial court was in the best position
to determine the credibility of the witnesses, we defer to
its findings unless they are clearly erroneous. See Utah R.
Civ. P. 52(a) (“Findings of fact, whether based on oral
or documentary evidence, shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of the
witnesses.”); see also LD III, LLC, 2009 UT App 301, ¶
13, 221 P.3d 867.


¶ 23 Here, the trial court found “that the testimony of
[former counsel was] credible and corroborated in part
with notes that he used to record the substance of the
conversations between Mr. Terry and [himself].” The
court also found that the affidavit of defendants' counsel
was particularly persuasive. That affidavit described a
telephone call during which former counsel informed
defendants' counsel that the Terrys were accepting the
settlement agreement for $15,000; as a result, defendants'
counsel delivered a settlement check to former counsel
along with a Stipulation and Order of Dismissal of the
case. Although the Terrys presented conflicting testimony
regarding their acceptance of the agreement, the trial
court found former counsel's testimony on that point
more persuasive. The trial court was able to “assess
the credibility of the witnesses and to gain a sense of
the proceeding as a whole.” See Valcarce v. Fitzgerald,
961 P.2d 305, 314 (Utah 1998). Where it permissibly
weighed the testimony of each witness and the supporting
documents, we will not second guess the trial court's
determination that the Terrys authorized former counsel
to accept the settlement offer. See Jouflas v. Fox Television
Stations, Inc., 927 P.2d 170, 174 (Utah 1996).


IV. The Terrys' Argument that the Settlement
Agreement Shocks the Conscience Was Not Preserved


[18]  ¶ 24 Finally, the Terrys contend that the amount
actually paid to them under the  *196  settlement


agreement is so low that it “shocks the conscience.” 2


However, the Terrys do not cite where in the record they
preserved this argument, and our review of the record
does not reveal that this argument was raised in the trial


court. 3  Nor do the Terrys argue that lack of preservation
should be excused due to plain error or exceptional
circumstances. See State v. Holgate, 2000 UT 74, ¶ 11, 10
P.3d 346. Accordingly, this issue is waived and we do not
address it further. See id.


CONCLUSION


¶ 25 We conclude that the Terrys waived their
attorney-client privilege when they directly placed the
communications they had with their attorney at the
heart of this dispute. We also hold that the trial court's
credibility determinations regarding the existence of a
settlement agreement were not clearly erroneous. Thus, we
affirm the trial court's decision enforcing that agreement.
The Terrys' claims that settlement agreements should not
be enforced unless they are in writing and that the Terrys'
ultimate recovery received from the settlement shocks the
conscience were not preserved in the trial court, and we do
not address them.


¶ 26 Affirmed.


¶ 27 WE CONCUR: JAMES Z. DAVIS, Presiding Judge,
and WILLIAM A. THORNE JR., Judge.


All Citations


269 P.3d 188, 698 Utah Adv. Rep. 47, 2011 UT App 432


Footnotes
1 There is some disagreement among courts regarding when a matter is placed “at issue” and is thus waived. Generally,


courts adopt one of three approaches:
The first of these general approaches is the “automatic waiver” rule, which provides that a litigant automatically
waives the privilege upon assertion of a claim, counterclaim, or affirmative defense that raises as an issue a matter to
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which otherwise privileged material is relevant. The second set of generalized approaches provides that the privilege
is waived only when the material to be discovered is both relevant to the issues raised in the case and either vital or
necessary to the opposing party's defense of the case. Finally, several courts have recently concluded that a litigant
waives the attorney-client privilege if, and only if, the litigant directly puts the attorney's advice at issue in the litigation.


Frontier Refining, Inc. v. Gorman–Rupp Co., Inc., 136 F.3d 695, 699–700 (10th Cir.1998) (citations omitted). However,
because we determine that the attorney-client privilege was waived in this case under the most restrictive approach,
we need not decide when, as a threshold matter, a matter is placed “at issue.”


2 On appeal, the Terrys claim that due to attorney liens and fees, they would receive only $64.58 from the settlement
agreement. Under rule 1.5(a) of the Utah Rules of Professional Conduct, attorney fees must be reasonable in light of a
number of factors. See Utah R. Prof'l Conduct 1.5(a). However, where the trial court found that the Terry's accepted the
settlement, the reasonableness of the attorney fees is not properly challenged in this forum.


3 The Terrys' brief seems to acknowledge that this issue was never raised at the trial court, stating,
Here, the parties have not addressed this issue because the trial court heard only the issue as to whether or not a
settlement had been reached. The [Terrys] should be allowed to put on [their] evidence to show that the award is
so inadequate as to shock the conscience of the court.


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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912 P.2d 457
Court of Appeals of Utah.


R.C. TOLMAN, an individual; Eaglebrook
Corporation, a Utah corporation; and Lava


Bluff Water Company, Inc., a Utah corporation,
Plaintiffs, Appellant, and Cross-appellees,


v.
WINCHESTER HILLS WATER COMPANY,


INC., Defendant, Appellee, and Cross-appellant.


No. 930761–CA.
|


Feb. 23, 1996.


Synopsis
Subdivision developer and developer's companies brought
action against subdivision water company for damages for
water company's use of developer's company's one-third
interest in water company's water system. Water company
counterclaimed for return of developer's company's one-
third interest, transfer of water from developer as
result of alleged shortfall at time of his termination of
business relations with other developer, and attorney
fees from developer resulting from water company's
defense of developer's company's claims. After granting
directed verdict against water company on its claim
against developer for water shortfall, the District Court,
Washington County, J. Philip Eves, J., entered judgment
for water company and awarded water company attorney
fees against developer under third-party attorney fees
rule, and imposed constructive trust on developer's
company's title to one-third interest in water system
for benefit of water company. Developer appealed and
water company cross-appealed. The Court of Appeals,
Billings, J., held that: (1) it would refuse to consider
issue, raised by developer for first time on appeal, as to
whether third-party attorney fees rule was inapplicable
because of alleged privity between developer's company
and developer; (2) neither developer nor his company
owed alleged water shortfall to water company; and
(3) trial court reasonably imposed constructive trust on
developer's company's title to one-third interest in water
system for benefit of water company according to terms
of water agreement between parties, despite contention
that court should have required developer's company to
transfer one-third interest directly to water company.


Affirmed.


*459  Appeal from Fifth District, Washington County;
The Honorable J. Philip Eves.


Attorneys and Law Firms


Gary L. Paxton and Susannah E. Kesler, Salt Lake City,
for Appellant Tolman.


Jeffrey C. Wilcox, St. George, for Appellee.


Before BILLINGS, JACKSON, and WILKINS, JJ.


Opinion


AMENDED OPINION 1


BILLINGS, Judge:


R.C. Tolman appeals the trial court's award of attorney
fees. Winchester Hills Water Company (WHWC) cross-
appeals the trial court's water rights rulings. We affirm.


FACTS


In 1979, a group of individuals organized Shad Investment
and Development Company (SIDCO) to develop the
Winchester Hills subdivision in Washington County,
Utah. In 1980, this group organized WHWC to provide
water service to the subdivision. By the mid–1980s, Russell
Walter and R.C. Tolman remained as the only owners and
director-officers of both corporations.


In 1989, Tolman and Walter, in order to terminate their
business relationship, entered into a Water Agreement
and a Settlement Agreement which were retroactively
effective to December 31, 1988. Under the Settlement
Agreement, Tolman and Walter agreed that SIDCO
would transfer one-half of its assets and liabilities to
Eaglebrook Corporation, and that Tolman would own
100 percent of the Eaglebrook stock. Tolman would then
surrender his SIDCO stock and Walter would own 100
percent of SIDCO. As part of the separation of assets,
each party received undeveloped lots in Winchester Hills.
Under the Water Agreement, the parties also agreed
that Winchester Hills' water production, storage, and
delivery system would be divided and assigned one-
third to WHWC, one-third to SIDCO, and one-third to
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Eaglebrook. SIDCO and Eaglebrook agreed they would
turn over their respective one-third interests in WHWC's
water system to WHWC proportionally when and if they
developed lots.


Many post-agreement disputes arose between Tolman
and the other entities. In July 1989, Tolman attempted
to circumvent a WHWC building moratorium by
forming Lava Bluff Water Company and transferring
Eaglebrook's one-third interest in WHWC's water system
to that company.


Disputes between WHWC and Tolman continued and this
lawsuit was eventually filed. Tolman and his companies,
Eaglebrook and Lava Bluff, as plaintiffs, sued WHWC
for damages for WHWC's use of Lava Bluff's one-third
interest in WHWC's water system. WHWC, as defendant,
counterclaimed for a return of Lava Bluff's one-third
interest in WHWC's water system, a transfer of twenty-
five acre feet of water from Tolman as a result of
the alleged shortfall at the time of his separation of
business relations with Walter, damages for Tolman's
unauthorized use of WHWC water and unpaid WHWC
water-stock assessments, and attorney fees from Tolman
resulting from WHWC's defense of Lava Bluff's claims.


The parties' claims were tried to a jury. At the close of
plaintiffs' case, the trial court granted WHWC's motion
for a directed verdict on the claim that WHWC damaged
Lava Bluff by its use of Lava Bluff's one-third interest in
WHWC's water system. At the close of WHWC's case, the
trial court granted Tolman's motion for a directed verdict
on the issue of Tolman's transfer of twenty-five acre feet of
water to WHWC. Also, Lava Bluff stipulated that it would
reconvey its one-third interest in WHWC's water system
back to Eaglebrook, and the court imposed a constructive
trust on Eaglebrook's title to that interest for the benefit
of WHWC. The issues of damages and attorney fees were
submitted to the jury.


The jury found that Tolman damaged WHWC as a result
of his unauthorized use of WHWC water and that he was
responsible for WHWC's attorney fees under the third-
party attorney fees rule. Tolman appeals the award of
attorney fees.


*460  WHWC cross-appeals the trial court's directed
verdict as to the twenty-five acre feet shortfall it claims


Tolman owes it and the trial court's imposition of a
constructive trust on the other disputed water shares.


I. ATTORNEY FEES


[1]  [2]  On appeal, Tolman argues the award of attorney


fees to WHWC was error. 2  Tolman claims there was
privity of interest between himself and Lava Bluff, and
thus the trial court erred by allowing the third-party tort
attorney fees issues to go to the jury or, at the least,
by improperly instructing the jury on this issue. WHWC
responds that Tolman did not raise the privity issue nor
object to the attorney fees instructions at trial and thus
cannot raise this issue for the first time on appeal.


[3]  Rule 51 of Utah's Rules of Civil Procedure states “[i]n
objecting to the giving of an instruction, a party must state
distinctly the matter to which he objects and the grounds
for his objection.” Utah R.Civ.P. 51; see Godesky v. Provo
City Corp., 690 P.2d 541, 546 (Utah 1984). Utah courts
have repeatedly held that an objection must “be specific
enough to give the trial court notice of the very error ...
complained of and that an objection couched in language
such as ‘the instruction is not suggested by and is contrary
to the law,’ or like terms, lacks the specificity required
by the rule.” Beehive Medical Elecs., Inc. v. Square D
Co., 669 P.2d 859, 860 (Utah 1983) (footnote omitted);
see Morgan v. Quailbrook Condo. Co., 704 P.2d 573, 579
(Utah 1985); Godesky, 690 P.2d at 546–47; Redevelopment
Agency v. Barrutia, 526 P.2d 47, 51 (Utah 1974). Although
this rule “serves the purpose of preserving the objection
for appeal,” Nielsen v. Pioneer Valley Hosp., 830 P.2d 270,
271 (Utah 1992); see Morgan, 704 P.2d at 579, its primary
purpose “is to direct the attention of the court to the
claimed errors in the instruction so that [the court] might
have an opportunity to correct them if [the court] deems
it proper.” Barrutia, 526 P.2d at 51; accord Nielsen, 830
P.2d at 271; Godesky, 690 P.2d at 547; Beehive Medical,
669 P.2d at 861.


Tolman's attorney made a blanket objection that he did
not believe the law allowed attorney fees “in any way
in this particular case” and somewhat more specifically
objected that the law did not allow attorney fees as
damages in breach of fiduciary duty situations. Tolman
did not alert the court to the claim he now makes on appeal
that the third-party attorney fees rule was inapplicable
because of privity between Lava Bluff and himself.
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Therefore, the trial court never determined whether privity
of parties existed under the facts in this case.


WHWC contends and we agree that Tolman's actions
at trial were similar to those of the plaintiff in Collier
v. Frerichs, 626 P.2d 476 (Utah 1981). In Collier, the
plaintiff tried to argue on appeal that failure to drive at a
prudent speed constituted negligence as a matter of law.
Id. at 477. The supreme court noted, “He neither objected
to the stock instruction on negligence ... nor proposed
an instruction that Defendant was negligent as a matter
of law. No motion was made for a directed verdict or
for a judgment notwithstanding the verdict.... Nor did
Plaintiff propose an instruction directing the jury to find
negligence.” Id. (citations omitted). The court thus refused
to address the issue on appeal.


As in Collier, Tolman failed to object specifically to the
jury instructions on privity grounds, failed to submit
instructions on privity to refute the application of the
third-party attorney fees rule, and also failed to argue


the privity exception in any motions to the court. 3  We
therefore refuse to consider *461  this issue for the first


time on appeal. 4


II. WATER SHORTFALL


[4]  WHWC cross-appeals the trial court's directed verdict
ruling that Tolman did not owe WHWC twenty-five acre
feet of water upon his separation of business relations with


Walter. 5


[5]  [6]  On appeal from a directed verdict, “[w]e must
examine the evidence in the light most favorable to the
losing party, and if there is a reasonable basis in the
evidence and in the inferences to be drawn therefrom that
would support a judgment in favor of the losing party,
the directed verdict cannot be sustained.” Management
Comm. v. Graystone Pines, Inc., 652 P.2d 896, 898 (Utah
1982). “In directing a verdict, the court is not free to weigh
the evidence and thus invade the province of the jury.” Id.
at 897. Rather, “[a] directed verdict is only appropriate
when the court is able to conclude as a matter of law,
that reasonable minds would not differ on the facts to be
determined from the evidence presented.” Id. at 897–98.


The trial court ruled “WHWC agreed to be bound by the
[Water] Agreement. Pursuant to the [Water] Agreement,
WHWC agreed that it owned sufficient water to service
[the developed lots] in the Winchester Hills area.” The
court stated from the bench “there is nothing in that
agreement that says that Mr. Tolman or Eaglebrook or
Lava Bluffs is responsible for making sure that [WHWC]
had adequate water.... That responsibility, under all the
agreements, falls squarely on the shoulders of SIDCO.
They're the ones who agreed to provide the water.”


[7]  [8]  We agree with the trial court that WHWC did
not advance a legal theory to the court to circumvent
the applicability of the Water Agreement. Although
WHWC submitted testimony that there were discussions
about the shortfall between Walter and Tolman at the
time of their separation and Walter testified that the
Water Agreement contained a calculation error, WHWC
never argued or proved there was a mistake that legally
voided the agreement. “The ‘mere mention’ of an issue
without introducing supporting evidence or relevant legal
authority does not preserve that issue for appeal.” State
v. Brown, 856 P.2d 358, 361 (Utah App.1993) (quoting
LeBaron & Assoc. v. Rebel Enters., 823 P.2d 479, 483
(Utah App.1991)).


WHWC failed to provide the court with a legal theory to
prevent enforcement of the clear language of the Water
Agreement. Therefore, the trial court properly directed a
verdict in favor of Tolman and Eaglebrook.


III. CONSTRUCTIVE TRUST


[9]  Finally, the trial court required Lava Bluff to
return the one-third interest in WHWC's water system
to Eaglebrook, and required Eaglebrook to hold the
interest in a constructive trust for the benefit of WHWC
according to the terms of the Water Agreement. WHWC
appeals the trial court's imposition of the constructive
trust on Eaglebrook, contending the trial court should
have required Eaglebrook to transfer its one-third *462
interest in the water system directly to WHWC.


[10]  [11]  We can reverse the trial court's imposition
of a constructive trust only for an abuse of discretion.
Thurston v. Box Elder County, 892 P.2d 1034, 1041 (Utah
1995). This court will only conclude the trial court abused
its discretion if the ruling was “beyond the limits of
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reasonability.” State v. Hamilton, 827 P.2d 232, 239–40
(Utah 1992).


[12]  [13]  A constructive trust is an equitable remedy to
prevent unjust enrichment in the absence of any express
or implied intention to form a trust. In re Estate of Hock,
655 P.2d 1111 (Utah 1982); see Restatement of Restitution
§ 160 cmt. c (1937). “A court of equity in decreeing a
constructive trust, is bound by no unyielding formula, but
is free to effect justice according to the equities peculiar to
each transaction wherever a failure to perform a duty to
convey property would result in unjust enrichment.” Haws
v. Jensen, 116 Utah 212, 209 P.2d 229, 232 (1949).


WHWC relies on the Restatement's pronouncement that
a constructive trust should restore the property to the
party who has been “unjustly deprived” and take property
from the party who has been “unjustly enriched.” “[I]n
other words[,] the effect is to ... put each of them in the
position in which he was before the defendant acquired the
property.” Restatement of Restitution § 160 cmt. d (1937).


[14]  WHWC cannot expect to be placed in a better


position than it agreed to under the Water Agreement. 6


Under the Water Agreement, WHWC would have
received its interest in the water proportionally as
Eaglebrook developed more lots in the Winchester Hills
subdivision. The trust required Eaglebrook to hold legal
title to the one-third interest for the benefit of WHWC


according to the terms of the Water Agreement. As such,
Eaglebrook is required, as the Water Agreement states,
to transfer the interest to WHWC proportionally as it
develops further in the Winchester Hills area. Thus, the
constructive trust is a temporary vehicle to carry out
the terms of the parties' agreement, and the court has
returned WHWC to the position it would have been in had
Eaglebrook properly carried out the terms of the Water
Agreement. Therefore, we find the terms of the court's
ruling reasonable.


CONCLUSION


We hold Tolman cannot raise the issue of privity before
this court, having not raised the issue before the trial
court. We therefore affirm the attorney fees award.
In addition, we hold the trial court's directed verdict
regarding the alleged water shortfall was correct under the
clear language of the Water Agreement. Also, we conclude
the trial court reasonably imposed a constructive trust on
Eaglebrook for the benefit of WHWC according to the
terms of the Water Agreement. We therefore affirm.


JACKSON and WILKINS, JJ., concur.


All Citations


912 P.2d 457


Footnotes
1 This Amended Opinion replaces the Opinion in Case No. 930761–CA issued on February 8, 1996.


2 Tolman admits that Utah recognizes attorney fees under the “third-party tort rule.” Under this rule, “it is settled that
when the natural consequence of one's negligence is another's involvement in a dispute with a third party, attorney fees
reasonably incurred in resolving the dispute are recoverable from the negligent party as an element of damages.” South
Sanpitch Co. v. Pack, 765 P.2d 1279, 1282–83 (Utah App.1988). WHWC seeks only those fees incurred in litigation
against entities to undo the problems that Tolman negligently caused by his breach of fiduciary duty.


3 We note that Tolman has retained new counsel for this appeal.


4 As a result of the outcome we reach today, we also dispose of WHWC's Rule 23 motion and conclude all costs incurred
in this action should be released to WHWC.


5 Tolman argues that WHWC waived its challenge to the directed verdict on appeal because WHWC made its claim at trial
against Tolman and not Eaglebrook. We disagree.
WHWC's claim at trial was against “Tolman, through Eaglebrook.” Eaglebrook was a party to the litigation. The trial
transcript shows both parties and the court used Tolman and Eaglebrook interchangeably concerning the return of the
water shares. More importantly, the trial judge, in his bench ruling on the directed verdict, stated “there is nothing in that
[Water] [A]greement that says that Mr. Tolman or Eaglebrook or Lava Bluffs is responsible for making sure that [WHWC]
has adequate water.” (Emphasis added.)
WHWC properly raised a claim against Eaglebrook at trial. In its bench ruling, the court concluded that neither Tolman
nor Eaglebrook were liable to WHWC for the water shortfall. The court's subsequent written ruling, which specified only
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Tolman, should not restrict WHWC's right to appeal an issue that was properly argued before the trial court. We therefore
reach the merits of WHWC's claim that the trial court improperly directed a verdict in favor of Tolman and Eaglebrook.


6 WHWC now claims the terms of the Water Agreement are unfair and are one-sided. However, it is not the prerogative
of this court to prevent the enforcement of contracts that a party subsequently regrets. Ted R. Brown and Assocs. v.
Carnes Corp., 753 P.2d 964, 970–71 (Utah App.1988) ( “[A] court may not make a better contract for the parties than
they have made for themselves ....”).


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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WARDLEY CORPORATION, a Utah
corporation, Plaintiff-Appellant,


v.
MEREDITH CORPORATION; and Meredith
Corporation d/b/a Better Homes & Gardens
Real Estate Service, Defendants-Appellees.


No. 03-4021.
|


Feb. 24, 2004.


Synopsis
Background: Former franchisee brought action
against franchisor for breach of contract, negligent
misrepresentation, and fraud following franchisor's sale
of rights to its trademarks. The United States District
Court for the District of Utah dismissed complaint, and
franchisee appealed.


Holdings: The Court of Appeals, Lucero, Circuit Judge,
held that:


[1] franchisor's obligation to “protect and defend”
trademarks was transferred to buyer;


[2] franchisor was not promissorily estopped from selling
franchising service; and


[3] franchisee's claims for negligent misrepresentation and
fraud were not cognizable.


Affirmed.


Attorneys and Law Firms


*183  Stanford B. Owen, Scott R. Sabey, Fabian &
Clendenin, Salt Lake City, UT, for Plaintiff-Appellant.


Robert M. Callagy, Satterlee, Stephens, Burke & Burke,
New York, NY, Candice Anderson Vogel, Manning,
Curtis, Bradshaw & Bednar, Salt Lake City, UT, for
Defendant-Appellee.


Before LUCERO, TYMKOVICH, and PORFILIO,
Circuit Judges.


ORDER AND JUDGMENT *


LUCERO, Circuit Judge.


**1  Wardley Corporation (“Wardley”) brought breach
of contract, negligent misrepresentation, *184  and
fraud claims against Meredith Corporation (“Meredith”)
following Meredith's sale of the rights to its Better
Homes and Gardens trademarks to GMAC Home
Services (“GMAC”). The district court exercised diversity
jurisdiction over the matter pursuant to 28 U.S.C. §
1332(a)(1) and dismissed pursuant to Fed.R.Civ.P. 12(b)
(6). Wardley appeals the dismissal as well as the district
court's decision to grant Meredith's motion to reconsider
its motion to dismiss. We AFFIRM.


I


Meredith, publisher of Better Homes and Gardens
magazine since 1924, began to develop a real estate
franchising service in 1978; the franchising service allowed
member franchisees to use the trademarks (the “Marks”)
owned by Meredith and associated with Better Homes
and Gardens. Wardley began to participate in the service
in 1983, and the relationship was covered by a series of
written contracts, the last of which was entered on May 1,
1998 (the “Contract”).


On June 29, 1998, Meredith announced the sale of its
franchising service to GMAC. The terms of the transfer
provided that former franchisees could continue to use
the Better Homes and Gardens Marks temporarily, but it
was uncertain whether GMAC might ultimately require
the franchisees to change to GMAC Marks. In April 1999,
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Wardley learned that GMAC would indeed require its
franchisees to make the alteration, and that the change
would be at Wardley's expense. Nonetheless, Wardley
entered a new contract with GMAC. Notably, GMAC is
not a party to this litigation. Some time later, Wardley
sold its real estate service, allegedly because of the costs of
changing its Marks.


Claiming that Meredith breached its contract by: (1)
selling to GMAC, and (2) failing to “protect and defend”
the Marks as required by the Contract, Wardley sued
Meredith for breach of contract, breach of the implied
covenant of good faith, promissory estoppel, and unjust
enrichment. Wardley further asserted claims of negligent
misrepresentation and fraud, alleging that various officers
of Meredith orally represented that they would never sell,
and that the decision to sign the Contract was induced by
those representations.


After a hearing, the district court initially dismissed a
substantial portion of Wardley's claims, relying on several
contractual provisions. First, Paragraph 16(a) of the
Contract clearly allowed Meredith to transfer or assign
its rights and obligations: “Assignment. Better Homes and
Gardens shall have the right to transfer or assign all or any
part of its rights or obligations under this Contract to any
person or legal entity.” Paragraph 3 required Meredith
to “protect and defend” the Marks: “Better Homes and
Gardens will protect and defend the Marks in order
to maintain their value to [Wardley] and Better Homes
and Gardens.” Finally, Paragraph 20 of the Contract
contained the following integration clause: “[Wardley]
acknowledges that neither Better Homes and Gardens nor
any of its employees has made representations, promises,
or agreements ... not set forth in this Contract ... and that
this Contract is the entire agreement of the parties.”


**2  Based on Paragraph 16's clear allowance of transfers
and assignments, the district court dismissed Wardley's
claims to the extent that they relied on the argument *185
that Meredith breached by selling to GMAC. Troubled by
Meredith's apparent obligation to “protect and defend”
the Marks, though, the district court initially refused to
dismiss Wardley's claims to the extent that they relied
on that language. Meredith moved for reconsideration of
the district court's refusal to dismiss the claims that were
based on the “protect and defend” language, pointing to
Paragraph 18 of the Contract, which states that “[a]fter
termination, expiration, transfer, or assignment of this


Contract for any reason, Member shall cease to have any
right to use the Marks in any manner.”


Finding that language dispositive, the district court
granted Meredith's motion for reconsideration and
dismissed the remainder of Wardley's contract-based
claims. In addition, the court found that even if Meredith
had represented to Wardley that it would never sell
the Marks, the Contract's language precluded reasonable
reliance on such statements; consequently, it dismissed
Wardley's negligent misrepresentation and fraud claims.
Wardley appeals.


II


We review claims dismissed pursuant to Fed.R.Civ.P.
12(b)(6) de novo. Wark v. United States, 269 F.3d 1185,
1190 (10th Cir.2001). Under the principles of diversity
jurisdiction, and because the choice of law provision in the
Contract provides that “the Contract shall be construed
in accordance with the laws of the state in which Member
is licensed to use the Marks,” we look to Utah law for our
review of the substantive claims in this case. See Lytle v.
City of Haysville, 138 F.3d 857, 868 (10th Cir.1998).


A


With respect to Wardley's breach of contract claim based
on Meredith's sale of its service to GMAC, Paragraph
16(a) of the Contract specifically provides that “Better
Homes and Gardens shall have the right to transfer or
assign all or any part of its rights or obligation under
this Contract to any person or legal entity.” Moreover,
Paragraph 20 contains a specific integration clause, thus
precluding any claim of breach based on extra-contractual
representations; where, as here, a contract is integrated,
a party may not vary or modify its terms based on
parol evidence. See Lee v. Barnes, 977 P.2d 550, 552
(Utah Ct.App.1999). The plain language of the contract
therefore compels us to agree with the district court's
dismissal of Wardley's claim based on Meredith's sale to
GMAC.


As to Wardley's second claim, grounded in Meredith's
alleged failure to “protect and defend” the Marks as
required by Paragraph 16, the district court initially
refused to dismiss Wardley's claims that relied on
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that language. After granting Meredith's motion for
reconsideration, however, it looked to Paragraph 18,
which states that “[a]fter termination, expiration, transfer,
or assignment of this Contract for any reason, Member
shall cease to have any right to use the Marks in any
manner.” The district court interpreted the language to
eliminate all of Wardley's contractual rights following
Meredith's sale of the service to GMAC and dismissed the
remainder of Wardley's claims.


**3  To the extent that the district court reads Paragraph
18 to imply that Wardley's rights to the Marks terminated
against all parties following Meredith's sale of the service
to GMAC, we disagree. Such an interpretation would
create the possibility of an illusory obligation; we conclude
that the most plausible reading of Paragraph 18 is that
Wardley's rights to use the Marks would cease only upon
transfer or assignment by Wardley. Thus, *186  even
following the assignment by Meredith, Wardley had a
right to use the Marks; accordingly, the new assignee
of the obligations under the contract-GMAC-had an
obligation to protect and defend the Marks.


[1]  The action before us, however, is a complaint by
Wardley not against GMAC, but against Meredith. For
us to find Meredith liable for a breach of contract would
require the counterintuitive conclusion that Meredith's
assignable obligations under the Contract continued as
to Meredith even after the transfer of those obligations
to GMAC. We draw no such conclusion. Meredith's sale
of the service to GMAC included, among other things,
an assignment of its obligation to protect and defend the
Marks. To the same effect, Wardley conceded at oral
argument that GMAC assumed the obligations under the
Contract.


Whether GMAC breached its obligation to protect and
defend the Marks once it had assumed the obligations
under the contract is not before us. (At oral argument
it became apparent that Wardley initially took legal
action against GMAC and ultimately reached a settlement
agreement.) Rather, we must decide whether Meredith
breached its contract with Wardley; we conclude that as
between Wardley and Meredith, no breach of contract
occurred.


Turning to Wardley's claims of breach of the implied
covenant of good faith and fair dealing, Utah law
recognizes that the covenant of good faith and fair


dealing is implied in all contracts to effectuate their terms.
See, e.g., Craner v. Northwestern Mut. Life Ins. Co.,
12 F.Supp.2d 1234, 1242 (D.Utah 1998). Thus, “where
there is no breach of an express covenant in a contract,
there can be no cause of action for breach of an implied
covenant arising therefrom.” Id. As described above, we
have concluded that a breach of contract did not occur
in the instant case as between Wardley and Meredith;
having so concluded, there can be no breach of the implied
covenant of good faith and fair dealing.


B


[2]  We proceed to the claims based on non-contract
theories. With respect to the promissory estoppel claims,
Wardley contends that it reasonably relied on Meredith's
oral promises; Wardley argues, therefore, that the
principles of promissory estoppel compel relief. However,
promissory estoppel requires that reliance be reasonable,
see, e.g., Petty v. Gindy Mfg. Corp., 17 Utah 2d 32,
404 P.2d 30, 32 (1965); when the alleged promises made
are contrary to the terms of the contract, reliance on
such promises would be unreasonable. Under the contract
before us, Meredith could transfer or assign its rights
and obligations. Any reliance on statements that Meredith
would never sell, or that its obligations would continue
after it assigned the obligations under the contract, would
therefore have been unreasonable. We accordingly affirm
the district court's dismissal of Wardley's promissory


estoppel claims. 1


**4  [3]  As to Wardley's claims of negligent
misrepresentation and fraud, such claims are not
cognizable under Utah law when they are based on the
allegations that are the gravamen of the contract claim,
see Craner, 12 F.Supp.2d at 1242; a claim exists only
if an independent breach of a duty is alleged. See, e.g.,
*187  Beck v. Farmers Ins. Exchange, 701 P.2d 795,


801 n. 3 (Utah 1985). Once more, however, reasonable
reliance is a necessary element of any claim of negligent
misrepresentation or fraud, and as discussed above, any
reliance upon representations that Meredith would never
sell or that it would continue to assume obligations after
it assigned the obligations under its contract would have
been unreasonable. Thus, we affirm the district court's
dismissal of the negligent misrepresentation and fraud
claims.
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III


Finally, Wardley appeals the district court's decision
to grant reconsideration of its initial refusal to dismiss
Wardley's claims based on the “protect and defend”
language. We review a district court's grant of a motion
for reconsideration for an abuse of discretion; under
that standard, we “will not reverse unless the trial
court has made an arbitrary, capricious, whimsical, or


manifestly unreasonable judgment.” Weitz v. Lovelace
Health System, Inc., 214 F.3d 1175, 1181 (10th Cir.2000)
(quotation omitted). On the record before us, we cannot
conclude that the district court abused its discretion
in granting Meredith's motion for reconsideration.
Accordingly, we AFFIRM.


All Citations


93 Fed.Appx. 183, 2004 WL 339593


Footnotes
* This order and judgment is not binding precedent, except under the doctrines of law of the case, res judicata, and collateral


estoppel. The court generally disfavors the citation of orders and judgments; nevertheless, an order and judgment may
be cited under the terms and conditions of 10th Cir. R. 36.3.


1 Wardley contends that in the unlikely event of a finding that no contract exists, it should have a remedy in the doctrine of
unjust enrichment. Because we conclude that a contract existed, we affirm the dismissal of this claim.
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Synopsis
Purchasers of automobiles which allegedly contained
defective transmissions brought prospective class action
in state court against manufacturer, asserting claims for
fraudulent concealment, and violations of Pennsylvania
Unfair Trade Practices and Consumer Protection Law
(UTPCPL). After action was removed, the United States
District Court for the Eastern District of Pennsylvania,
Ronald L. Buckwalter, J., denied purchasers' motion
to remand, 2000 WL 375260, and granted in part and
denied in part manufacturer's motion for judgment on the
pleadings, 2000 WL 1201576. Purchasers appealed. The
Court of Appeals, Greenberg, Circuit Judge, held that: (1)
purchase price of vehicles was a potentially recoverable
element of damages that could be considered in
determining whether amount in controversy requirement
for diversity jurisdiction was satisfied, and (2) under
Pennsylvania law, as predicted by Court, economic loss
doctrine barred fraudulent concealment and UTPCPL
claims asserted by purchasers.
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Opinion


OPINION OF THE COURT


GREENBERG, Circuit Judge.


This appeal arises out of a putative class action against
Ford Motor Company relating to two allegedly defective
components in the transmissions installed in Ford vehicles
during the 1990–1995 model years. Asserting that Ford
knew about the defective parts since at least 1991,
appellants sued for breach of express warranty, breach of
implied warranty, fraudulent concealment, and violations
of Pennsylvania's Unfair Trade Practices and Consumer
Protection Law (“UTPCPL”), Pa. Stat. Ann. tit. 73, §§
201–1 et seq. (West 1993). The district court, after denying
appellants' motion to remand the case to the state court
in which they had originated it, granted Ford's motion for
judgment on the pleadings as to all of appellants' claims.
For the reasons set forth below, we will affirm the district
court's orders.


*664  I. BACKGROUND


A. Factual History
Eight plaintiffs who bought or leased Ford automobiles
manufactured between 1991 and 1995, six of whom
appeal, 3 filed the complaint in this case alleging
that the transmissions in their vehicles contained two
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defective parts: (1) aluminum (rather than steel) forward
clutch pistons (“FCPs”) that crack prematurely, and
(2) inadequately lubricated planetary gears (“RPGs”).
Appellants assert that both defects can cause transmission
failures, including “sudden acceleration, delayed forward
or reverse engagement, sudden shifts into reverse, and a
total loss of acceleration or forward movement.” Br. of
Appellants at 5. According to the complaint, each of the
appellants experienced transmission failure and incurred
substantial repair costs before his or her automobile had


reached 80,000 miles. 1


Appellants assert that Ford's Technical Service Bulletins
demonstrate that the company has known about the
FCP defects since at least 1991. They maintain that Ford
redesigned the FCPs twice before finally deciding in 1994
to manufacture them with steel instead of aluminum.
Appellants similarly allege that Ford has been aware
of the RPGs' lubrication defect since at least 1990.
Even after redesigning the RPGs in 1990 and 1992,
however, Ford has been unable to correct the lubrication
problem. Despite its awareness of these malfunctioning
components, Ford never warned the overwhelming
majority of car owners about the transmission defects.
According to appellants, Ford not only concealed this
material information from consumers as it continued to
market and sell automobiles with defective transmissions,
but it addressed the problem by cutting its 6–year/60,000
mile power train warranty for its 1991 models to a 3–
year/36,000 mile warranty for its 1992 models.


B. Procedural History
On January 20, 2000, appellants filed their putative class
action in the Philadelphia County Court of Common
Pleas. Ford promptly removed the case to the district
court on the basis of diversity of citizenship following
which appellants moved to remand the case, arguing
that the amount-in-controversy jurisdictional threshold
exceeding $75,000 had not been satisfied. On April 11,
2000, the district court denied appellants' motion for
remand and thus retained jurisdiction over the case. In its
order, the district court first indicated that Pennsylvania
courts “have found that the amount in controversy in
a suit under the UTPCPL is the purchase price of the
car.” Werwinski v. Ford Motor Co., No. Civ. A. 00–
943, 2000 WL 375260, at *3 (E.D.Pa. Apr.11, 2000).
Finding that a jury reasonably could conclude that
appellants were entitled to recover the purchase price


of their automobiles to make them whole, the court
started with a base of $15,000 in damages. See id.
After trebling the compensatory damages to $45,000
pursuant to the UTPCPL, the court next determined that
reasonable attorney's fees could range between $5,000
and $10,000, thus pushing the amount to over $50,000.
See id. Finally, recognizing that the UTPCPL provides
courts with discretionary authority to impose punitive
damages, the district court concluded that “[b]ased *665
on Plaintiffs' allegations, a reasonable jury could award
punitive damages that would easily place the amount in


controversy above $75,000.” Id. at *4. 2


On May 24, 2000, Ford filed a motion for judgment on the
pleadings. After the motion was briefed fully, the district
court entered an order granting the motion with respect
to the claims of all parties except the Werwinskis' claim
for breach of express warranty. Of concern on this appeal,
the district court dismissed the fraudulent concealment
and UTPCPL claims under the economic loss doctrine
because “recovery in tort is barred in product liability
actions between commercial enterprises where the only
damage alleged is to the product itself, even if the defect
posed a potential risk of injury.” Werwinski v. Ford Motor
Co., No. Civ. A. 00–943, 2000 WL 1201576, at *4 (E.D.Pa.
Aug.15, 2000). In coming to this conclusion, the district
court determined that the economic loss doctrine is not
limited to transactions between commercial enterprises,
but extends to transactions between manufacturers and
individual consumers as well. See id. at *5. Furthermore,
the district court predicted that the Supreme Court
of Pennsylvania would conclude that the economic
loss doctrine applies to claims for intentional fraud in
addition to claims for negligence, strict liability, and
negligent misrepresentation. See id. Finally, the district
court observed that Pennsylvania's two-year statute of
limitations for common law fraud actions barred the fraud
claims of several appellants. See id. at *6 n. 5.


Eventually, the Werwinskis settled their case with Ford


and dismissed all of their claims with prejudice. 3  On
December 12, 2000, the district court entered final
judgment for Ford. Three days later, appellants filed a
timely notice of appeal challenging both the district court's
order denying remand and its order disposing of the case
on the merits.
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II. JURISDICTION AND STANDARD OF REVIEW


A. Jurisdiction
The district court exercised removal jurisdiction over this
putative class action based upon diversity of the parties.
See 28 U.S.C. §§ 1332(a)(1), 1441(b). The district court
entered final judgment in the case on December 12, 2000,
and appellants filed a timely notice of appeal, and thus we
have appellate jurisdiction pursuant to 28 U.S.C. § 1291.


B. Standard of Review
[1]  [2]  We exercise plenary review over the district


court's order denying appellants' motion for remand, see
Lazorko v. Pa. Hosp., 237 F.3d 242, 247 (3d Cir.2000),
cert. denied, 533 U.S. 930, 121 S.Ct. 2552, 150 L.Ed.2d 719
(2001), and its order granting Ford's motion for judgment
on the pleadings, see Churchill v. Star Enters., 183 F.3d
184, 189 (3d Cir.1999).


III. DISCUSSION


Appellants raise several issues on appeal. First, they
contend that the district court erred in denying their
motion to remand because the amount-in-controversy
*666  requirement for diversity jurisdiction had not been


met for any of their claims. Second, they argue that
the district court erroneously applied the economic loss
doctrine to their fraudulent concealment and UTPCPL
claims. Finally, appellants submit that the district court
erred in ruling that the Pennsylvania statute of limitations
barred certain of their fraudulent concealment claims. See
infra note 9.


A. Amount in Controversy
A district court has subject matter jurisdiction over state
law claims if there is complete diversity of citizenship
between the parties and the amount in controversy
exceeds $75,000 for each plaintiff. See 28 U.S.C. §
1332. Appellants argue that the district court should not
have exercised removal jurisdiction because the $75,000
threshold has not been satisfied. In particular, they
contend that the court erred when calculating the amounts
in controversy by taking into account the purchase price
of their vehicles, rather than just the repair costs for their
transmissions.


[3]  [4]  [5]  [6]  A district court's determination as to the
amount in controversy must be based on the “plaintiff's
complaint at the time the petition for removal was filed.”
Steel Valley Auth. v. Union Switch Div., 809 F.2d 1006,
1010 (3d Cir.1987). The court must measure the amount
“not ... by the low end of an open-ended claim, but
rather by a reasonable reading of the value of the rights
being litigated.” Angus v. Shiley Inc., 989 F.2d 142, 146
(3d Cir.1993). However, “claims of several plaintiffs, if
they are separate and distinct, cannot be aggregated for
purposes of determining the amount in controversy.”
Meritcare Inc. v. St. Paul Mercury Ins. Co., 166 F.3d
214, 218 (3d Cir.1999) (internal quotation marks omitted).
See also Zahn v. Int'l Paper Co., 414 U.S. 291, 301,
94 S.Ct. 505, 512, 38 L.Ed.2d 511 (1973). Only claims,
whether related or unrelated, of a single plaintiff against a
single defendant may be aggregated. See Snyder v. Harris,
394 U.S. 332, 335, 89 S.Ct. 1053, 1056, 22 L.Ed.2d 319


(1969). 4


[7]  [8]  Appellants first argue that the amount in
controversy for each plaintiff does not even approach
$75,000 because their complaint requests compensatory
damages for only the costs of repairing or replacing
the defective transmissions, which range from $848 to
$2,434. See Br. of Appellants at 12. Appellants' erroneous
assertion that their complaint does not claim damages
based on the purchase price of the automobiles is belied,
however, by their complaint's “Prayer for Relief,” which
plainly seeks recovery for, inter alia, “compensatory
damages” and “all or part of the sums [appellants] paid to
purchase or lease [their] automobiles.” Pls.' Compl. at 19–
20 (App. 54a–55a). The “Prayer for Relief” also demands
“that defendant disgorge, for the benefit of the *667
class, its ill-gotten profits received from the sale or lease
of the subject vehicles and/or make full restitution to the
Named Plaintiffs and the other members of the Class.” Id.
at 20 (App. 55a). Although appellants indicated in their
motion to remand that they were seeking only repair costs
and that “individual claims for compensatory damages[ ]
will rarely exceed $2,000, and will not exceed $3,000,”
Pls.' Mot. for Remand ¶ 3 (App. 112a), the amount in
controversy must be calculated based on a “reasonable
reading” of the complaint, and a plaintiff's stipulation
subsequent to removal as to the amount in controversy
or the types of relief sought is of “no legal significance”
to the court's determination. See Angus, 989 F.2d at
145. Consequently, the district court properly found that
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the complaint did not restrict appellants' recovery to
only the cost of repairing the defective transmissions,
and therefore, a jury reasonably could conclude that
appellants should be awarded the purchase price of their
cars to make them whole.


Appellants assert that the district court based its holding
on a “jaundiced reading” of their complaint because the
only injuries pled or specific sums listed in the complaint
relate to the repair and replacement costs of the defective
transmission parts. See Reply Br. of Appellants at 6. They
note that the complaint makes no reference to the value of
their automobiles or how much they paid for them. See id.
at 7. Appellants insist that the district court's reading of
the complaint essentially requires them to state explicitly
that they were seeking only repair costs and were not
seeking refunds for the purchase price of the automobiles.
See id. at 8. They submit that requiring them to plead with
“such redundancy” violates Fed.R.Civ.P. 8(a). Id.


If the “Prayer for Relief” in their complaint did not
request an order declaring Ford “financially responsible ...
for all or part of the sums [appellants] paid to purchase or
lease [their] automobiles” or demand that Ford disgorge
“its ill-gotten profits received from the sale or lease of
the subject vehicles,” then we might say that appellants'
argument has some merit. Nevertheless, because of these
provisions, the complaint clearly leaves the door open for
them later to demand reimbursement for the purchase
price of the cars. And because the district court must base
its amount-in-controversy determination on what a jury
reasonably could award appellants, it cannot be said that
the court erred in concluding on the basis of the complaint
that a jury could decide that appellants are entitled to


refunds for the purchase price of their cars. 5


[9]  Appellants next contend that the district court's
amount-in-controversy calculation was flawed inasmuch
as litigants are not permitted to recover the purchase price
of their vehicles under the UTPCPL. Appellants argue


that the four cases 6  cited *668  by the district court
to support its conclusion that the purchase price of a
vehicle is recoverable under the UTPCPL are inapposite
because the courts in those cases calculated the amount in
controversy under Pennsylvania's “Lemon Law,” Pa. Stat.
Ann. tit. 73, §§ 1951–63 (West 1993), not the UTPCPL.
The Lemon Law provides, in relevant part, that:


If the manufacturer fails to repair or correct a
nonconformity after a reasonable number of attempts,
the manufacturer shall, at the option of the purchaser,
replace the motor vehicle with a comparable motor
vehicle of equal value or accept return of the vehicle
from the purchaser and refund to the purchaser the
full purchase price, including all collateral charges, less
a reasonable allowance for the purchaser's use of the
vehicle....
Id. at 1955 (emphasis added). Appellants submit that
the UTPCPL, unlike the Lemon Law, does not specify
that compensatory damages should be based on the
purchase price of the vehicle and, therefore, the measure
of damages in this case should be based on the cost of
repairing or replacing the defective parts.


[10]  Appellants' argument fails for two reasons. First,
although the UTPCPL does not specifically identify the
vehicle's purchase price as the appropriate measure for
compensatory damages, it likewise does not indicate that
repair costs should be the sole measure for damages. The
UTPCPL provides instead that a plaintiff can recover
“actual damages,” which the court may treble at its
discretion, as well as “such additional relief [the court]
deems necessary or proper.” Pa. Stat. Ann. tit. 73, § 201–
9.2. Therefore, notwithstanding appellants' position to the
contrary, the UTPCPL does not preclude a jury from
awarding them damages based on the purchase price of
their vehicles.


Second, appellants' argument is based on flawed
interpretations of the opinions that the district court cited
in support of its conclusion that a vehicle's purchase price
is the correct measure of compensatory damages under the
UTPCPL. Despite what appellants argue in their briefs,
the plaintiffs in Palan v. Ford Motor Co., Civ. A. No. 95–
1445, 1995 WL 476240 (E.D.Pa. Aug.8, 1995), Adams v.
General Motors Corp., Civ. A. No. 89–7653, 1990 WL
18850 (E.D.Pa. Feb. 26, 1990), and Pavese v. General
Motors Corp., No. Civ. A. 97–3688, 1998 WL 57761
(E.D.Pa. Feb.11, 1998), specifically sought recovery under
the UTPCPL, and the courts calculated the amount in
controversy under the UTPCPL, notwithstanding the fact
that the plaintiffs also stated claims under the Lemon Law.


For instance, the district court in Palan explicitly stated
that “as to plaintiff's Consumer Protection Law claim, the
actual amount in controversy is three times the purchase
price.” See Palan, 1995 WL 476240, at *2. Furthermore,
the district court in Adams concluded that, even leaving
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aside the Lemon Law claim, the UTPCPL claim itself
exceeded the amount-in-controversy threshold insofar as
the statute permitted the court to treble plaintiff's base
request of $22,027.84 in damages, which represented the
purchase price of the automobile. See Adams, 1990 WL
18850, at *2. Finally, the district court in Pavese had
no choice but to calculate the amount in controversy
under the UTPCPL after it held that the plaintiff failed
to state a claim under the Lemon  *669  Law because
she was leasing the vehicle and lessees are not permitted
to sue under the Lemon Law. See Pavese, 1998 WL
577761, at *2–3. General Motors argued that the plaintiff's
actual damages under the UTPCPL could not exceed
the total lease payments she had made at the time she
filed her complaint ($16,637.48), whereas the plaintiff
asserted that she was entitled to recover the full purchase
price of the car ($33,505). The district court sidestepped
the issue, however, by concluding that the amount-
in-controversy threshold could be met by trebling the


amount of plaintiff's total lease payments ($16,637.48). 7


Palan, Adams, and Pavese are consistent with two other
decisions from the Eastern District of Pennsylvania
recognizing a vehicle's purchase price as the appropriate
measure of damages for automobile defect claims under
the UTPCPL. In Levin v. American Honda Motor Co., Civ.
A. No. 94–5380, 1994 WL 719856, at *3 (E.D.Pa. Dec.21,
1994), the plaintiff sued under, inter alia, the Lemon
Law and the UTPCPL, but the district court calculated
the amount in controversy under the UTPCPL after
dismissing the Lemon Law claim for failure to exhaust
alternative remedies under the statute. In retaining
jurisdiction over the case, the court concluded that “[t]he
actual damages in this case would be the total purchase
price less a reasonable allowance for the use of the
vehicle.” Id.


In McLaughlin v. Volkswagen of America, Inc., No. Civ. A.
00–3295, 2000 WL 1793071, at *1 (E.D.Pa. Dec.6, 2000),
the plaintiff sued Volkswagen for fraud and fraudulent
misrepresentation, negligent misrepresentation, breach of
contract, and violations of the UTPCPL, alleging that her
car contained a defective fuel level sensor. The district
court determined that the baseline for damages under the
UTPCPL was the car's purchase price ($50,000), not its
reduction in value. See id. at *2. The court explained:


Where an alleged defect relates to a
discreet [sic], modular, or incidental


part of the vehicle (such as the tires,
windshield wipers or stereo), it is
unreasonable to use the purchase
price as a baseline for measuring
the amount in controversy. In such
cases, the better measure of damages
is the replacement cost of the
part in question. However, where
an alleged defect relates to an
integrated system that is necessary
to the safe operation of the vehicle
(such as the engine or transmission),
it is reasonable to assume that the
baseline for damages is the purchase
price of the car.


Id. at *3.


Unable to reconcile their position with these authorities,
appellants urge us to follow Waggoner Equipment Co. v.
Ford Motor Co., No. 00–CV–0168–MJR (S.D.Ill. Nov.
6, 2000), and Jorgenson v. Ford Motor Co., No. CV–99–
355 CAS (Ex), Minute Order (C.D. Ca. Mar. 30, 1999).
Although these cases are factually similar in that the
district courts remanded similar suits against Ford seeking
recovery for the same faulty transmissions involved here,
*670  these two decisions from outside this circuit are


unavailing for two reasons. First, the courts based their
decisions on different state consumer protection statutes,
so they provide little insight on whether a court should
use the vehicle's purchase price as the baseline for
determining the amount in controversy in a suit involving
a Pennsylvania UTPCPL claim. Second, the cases are
readily distinguishable on critical facts. For example,
the plaintiff's complaint in Waggoner expressly stated
that the amount sought by each plaintiff did not exceed
$75,000. Thus, instead of arguing that the amount in
controversy should be based on compensatory damages,
Ford urged the court to consider the cost of a provision
in the complaint requiring the company to “create from
scratch a massive owner identification, notification and
transmission repair program,” which Ford insisted would
exceed $75,000. Similarly, in Jorgenson, Ford did not
assert that compensatory and punitive damages for each
plaintiff would exceed $75,000, but instead argued that the
plaintiffs' claims for injunctive relief met the amount-in-
controversy requirement. In both cases, the district courts
concluded that the equitable relief sought did not satisfy
the jurisdictional threshold and, therefore, remanded the
cases.
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Appellants do not provide a convincing argument to
support their assertion that damages under the UTPCPL
necessarily should be confined to the cost of repairing
or replacing the defective transmissions and should not
take into account the purchase price of the automobiles.
Moreover, their complaint specifically seeks “all or part
of the sums [appellants] paid to purchase or lease [their]
automobiles.” Pls.' Compl. at 19–20 (App. 54a–55a).
Furthermore, the text of the UTPCPL allowing plaintiffs
to recover “actual damages” for violations of the statute
in no way precludes recovery for the purchase price of the
vehicles. We also point out that appellants misconstrue
three of the four cases cited by the district court, for these
decisions plainly calculated the amount in controversy
under the UTPCPL by using the purchase price of the
vehicle, not the repair costs, as the baseline for damages.
Finally, the only cases appellants present in support of
their position are based on statutes from other states and
easily are distinguished on critical facts. Overall, we are
satisfied that the district court correctly held that the
$75,000 threshold was exceeded for each of the appellants'
claims. Therefore, we will affirm the district court's order
denying appellants' motion for remand.


B. Economic Loss Doctrine
[11]  [12]  Appellants contend that the district court erred


in applying the economic loss doctrine to their fraudulent
concealment and UTPCPL claims because (1) the doctrine
applies only to transactions between commercial entities,
not to transactions involving individual consumers, and
(2) the doctrine does not bar actions for intentional
fraud. The Supreme Court of Pennsylvania has not
addressed either question, and inasmuch as Pennsylvania
substantive law is controlling here, we must predict how
the court would rule by “giving ‘proper regard’ to the
relevant rulings of other courts of the state.” Robertson v.
Allied Signal, Inc., 914 F.2d 360, 378 (3d Cir.1990). “In the
absence of guidance from the state's highest court, we are
to consider decisions of the state's intermediate appellate
courts for assistance in predicting how the state's highest
court would rule.” Gares v. Willingboro Twp., 90 F.3d 720,
725 (3d Cir.1996). See also U.S. Underwriters Ins. Co. v.
Liberty Mut. Ins. Co., 80 F.3d 90, 93 (3d Cir.1996) ( “The
rulings of intermediate appellate courts must be accorded
significant weight and should not be disregarded absent
persuasive *671  indication that the highest court would
rule otherwise.”).


[13]  The economic loss doctrine “prohibits plaintiffs
from recovering in tort economic losses to which their
entitlement flows only from a contract.” Duquesne Light
Co. v. Westinghouse Elec. Corp., 66 F.3d 604, 618 (3d
Cir.1995). The Supreme Court adopted the doctrine in
an admiralty products liability case, holding that “a
manufacturer in a commercial context has no duty under
either negligence or strict-liability theory to prevent a
product from injuring itself.” East River S.S. Corp. v.
Transamerica Delaval, Inc., 476 U.S. 858, 871, 106 S.Ct.
2295, 2302, 90 L.Ed.2d 865 (1986). Though it recognized
the need for products liability law to protect consumers
from dangerous products, the Court expressed concern
that if products liability remedies “were to progress too
far, contract law would drown in a sea of tort.” Id. at 866,
106 S.Ct. at 2300.


Drawing a distinction between tort and contract law, the
Court observed that the need for a remedy in tort is
reduced when the only injury is to the product itself and
“the product has not met the customer's expectations, or,
in other words, that the customer has received ‘insufficient
product value.’ ” Id. at 872, 106 S.Ct. at 2302. The
Court explained that in such a situation express and
implied warranties under contract law are best suited to
compensate for a loss in product value. Not only would
allowing an action to lie in tort impose substantial costs
on society, but relying on contract law permits parties to
negotiate the terms of the manufacturer's liability. See id.
at 872–73, 106 S.Ct. at 2302–03. In exchange for allowing
the manufacturer to restrict its liability, the purchaser can
bargain for a lower price. Id. at 873, 106 S.Ct. at 2303.
Accordingly, the Court saw “no reason to intrude into the
parties' allocation of the risk.” Id.


Although the Supreme Court of Pennsylvania has not
ruled on the viability of the economic loss doctrine, an en
banc panel of the Pennsylvania Superior Court adopted
the doctrine largely as set forth in East River. In REM
Coal Co. v. Clark Equipment Co., 386 Pa.Super. 401, 563
A.2d 128, 134 (1989), the court held that “negligence
and strict liability theories do not apply in an action
between commercial enterprises involving a product that
malfunctions where the only resulting damage is to the
product itself.” Following the Supreme Court's reasoning
in East River, the court stated that “contract theories
such as breach of warranty are specifically aimed at and
perfectly suited to providing complete redress in cases
involving ... economic losses.” Id. at 129. The court further
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explained that “such losses are based upon and flow from
the purchaser's loss of the benefit of his bargain and his
disappointed expectations as to the product he purchased.
Thus, the harm sought to be redressed is precisely that
which a warranty action does redress.” Id. The court
concluded that limiting a plaintiff to contract remedies
was necessary because “[t]o impose tort liability in
addition would certainly erode the important distinctions
between tort and contractual theories, including their
differing objectives.” Id. at 411, 563 A.2d 128.


1. Commercial Entities
[14]  Appellants contend that the district court's dismissal


of their claims under the economic loss doctrine was
improper because the doctrine applies only to transactions
between commercial enterprises. Ford maintains that
the district court's holding not only was correct, but
was consistent with Pennsylvania state court decisions
recognizing that the economic loss doctrine extends to
transactions involving individual consumers.


*672  Appellants first argue that the district court's
holding is inconsistent with the seminal opinions on
the economic loss doctrine because these decisions
specifically speak of transactions between commercial
entities. See East River, 476 U.S. at 871, 106 S.Ct.
at 2302 (“manufacturer in a commercial relationship”);
Duquesne Light, 66 F.3d at 620 (“sophisticated business
entities”); REM Coal, 563 A.2d at 134 (“commercial
enterprises”); Indus. Unif. Rental Co., Inc. v. Int'l
Harvester Co., 317 Pa.Super. 65, 463 A.2d 1085, 1093
(1983) (“commercial enterprises”). Appellants' argument
is unavailing, however, for although the courts in these
cases limited their discussions to the circumstances
presented therein—namely to transactions that happened
to arise between two businesses—these opinions do not
indicate that the doctrine should not be applied to
transactions involving noncommercial entities. Moreover,
appellants do not offer authority specifically holding
that the economic loss doctrine should not apply to
transactions between manufacturers and noncommercial
consumers.


In light of the Supreme Court of Pennsylvania's silence
on the issue, the district court relied on the Pennsylvania
Superior Court's decision in Jones v. General Motors
Corp., 428 Pa.Super. 544, 631 A.2d 665 (1993), to predict
how the Supreme Court of Pennsylvania would resolve
the matter. As in this case, the plaintiffs in Jones were


individual consumers suing an automobile manufacturer
for defective components in their vehicle, which in Jones
caused a fire that destroyed their truck. See id. at 665.
The superior court applied the economic loss doctrine to
the plaintiffs' strict liability claim, holding that “we find
that the rationale behind REM Coal is equally applicable
to disputes involving claims brought by individuals.” Id.
at 666. The court explained that “[r]egardless of whether
a consumer is a commercial entity or an individual, a
manufacturer's warranty as to the quality of its product is
a bargained for condition of sale, the effect of which must
not be undermined.” Id.


Appellants urge us to disregard Jones because “it was
a panel decision that cannot, by law, overrule the
‘commercial entity’ requirement of REM Coal, an en banc
decision.” Br. of Appellants at 22 (citing Larthey v. Bland,
367 Pa.Super. 67, 532 A.2d 456, 459 (1987)). The superior
court's decision in Jones, however, did not “overrule”
REM Coal in any manner: as explained above, the REM
Coal court addressed the legal issue in the context of
the facts of that particular case and never explicitly
stated that the doctrine should not be applied to disputes
between manufacturers and noncommercial parties. Even
more importantly, appellants misinterpret REM Coal as
including a “commercial entity” requirement, for the court
specifically reserved on whether the doctrine applies only
to commercial enterprises. See REM Coal, 563 A.2d at
134 n. 4 (“Since the case sub judice involves a dispute
between commercial enterprises, as did East River and
Aloe Coal, we need not and do not decide any questions
regarding disputes between non-commercial parties.”).


[15]  Appellants' position that we should ignore Jones is
at odds with our responsibility to give “significant weight”
to state appellate court decisions that may provide insight
into how the state supreme court would settle the issue.
U.S. Underwriters, 80 F.3d at 93. Moreover, as Ford
points out, Jones is not the only Pennsylvania decision
applying the economic loss doctrine to commercial
and noncommercial purchasers alike. See, e.g., Fasig v.
Security–Conn. Life Ins. Co., 41 Pa. D. & C. 4th 494,
502–03 (Ct. Com. Pl. 1999); Buck v. Ford Motor Co.,
No. AR 97–6895, Pittsburgh Legal J., March 1999, at
83 (Ct. Com. Pl. of Allegheny County, Pa. Oct. 14,
*673  1998). Therefore, even if courts rarely have cited


Jones since it was issued eight years ago, the decision
is still more predictive of how the Supreme Court of
Pennsylvania would rule than the lack of cases presented
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by appellants in support of their position. Accordingly,
as it was required to do, the district court correctly gave
“proper regard” to Jones in predicting that the Supreme
Court of Pennsylvania would hold that the economic loss
doctrine extends to individual consumers.


Appellants also criticize Jones as being “inconsistent
with the purpose and rationale of the doctrine.” Br.
of Appellants at 22–23. They argue that East River
and REM Coal applied the doctrine to contractual
relationships between commercial entities because the
sophisticated business enterprises in those cases not
only understood the risks involved in negotiating the
terms of the manufacturer's liability, but also possessed
comparable bargaining power that enabled them to enter
into fair, arms-length agreements. See id. at 17–18.
Appellants insist that the underlying conditions present
in East River and REM Coal do not exist in transactions
between ordinary consumers and large corporations. See
id. at 18. They explain that in commercial relationships
between consumers and car manufacturers, the consumers
lack bargaining power and are effectively powerless in
negotiating the terms of a car's warranty. See id. Thus,
to the extent that appellants were unable to enter into
“informed, arms-length negotiations” with Ford over the
terms of their warranties, appellants contend that the
district court should not have applied the economic loss
doctrine to their fraud and statutory claims.


Although car purchasers—whether ordinary consumers
or businesses—may be unable to negotiate the specific
details of their automobile warranties, or may be able to
select among only limited options, purchasers certainly do
not lack bargaining power. Purchasers have the freedom
to chose a less expensive car with a limited warranty or a
more expensive car with a longer-term warranty, and they
often have the option of buying an extended warranty.
Moreover, purchasers may select among cars of various
manufacturers and consider the differences in warranties
in making their choice. Indeed, manufacturers may and
do advertise the advantage of their own warranties. And
as the Supreme Court stated in East River, “[w]hile giving
recognition to the manufacturer's bargain, warranty law
sufficiently protects the purchaser by allowing it to obtain
the benefit of its bargain. The expectation damages
available in warranty for purely economic loss give a
plaintiff the full benefit of its bargain by compensating for
foregone business opportunities.” East River, 476 U.S. at
873, 106 S.Ct. at 2303 (internal citation omitted).


Furthermore, appellants' proposal to differentiate
between ordinary consumers and commercial entities
would prove to be difficult to apply in practice. First,
as alluded to above, businesses purchasing automobiles
—or any mass-produced product, for that matter—
may have no greater ability to negotiate the specific
terms of a warranty than ordinary consumers. Second,
a plaintiff's sophistication cannot be assumed simply
because it is a business or corporation as distinguished
from an individual consumer. Finally, if courts seek to
avoid such baseless assumptions by engaging in case-by-
case, fact-intensive inquires to determine the plaintiff's
level of sophistication, they will be drawn into the type
of “difficult line-drawing process that can only yield
inconsistent results.” REM Coal, 563 A.2d at 132–33.


At bottom, not only do Pennsylvania state court decisions
indicate that the Supreme Court of Pennsylvania likely
would *674  apply the economic loss doctrine to
transactions involving ordinary consumers, but drawing
a distinction between commercial and noncommercial
plaintiffs would be entirely impracticable. Therefore, we
conclude that the district court properly held that the
doctrine applies to transactions between manufacturers
and ordinary consumers.


2. Intentional Fraud Exception
[16]  Appellants next challenge the district court's


order on the grounds that it improperly applied the
economic loss doctrine to their fraudulent concealment
and UTPCPL claims, as they contend that pertinent
Pennsylvania state court decisions and federal district
court opinions interpreting Pennsylvania law do not
support its holding. Ford argues, however, that the district
court, after reviewing persuasive case law from other
jurisdictions, correctly predicted that the Supreme Court
of Pennsylvania would resist creating an exception for
intentional fraud actions.


Before examining decisions from other jurisdictions
addressing whether the economic loss doctrine bars claims
of intentional fraud, the district court first found a split
in authority among Pennsylvania federal district courts on
the issue. Appellants maintain, however, that there is no
such split arguing that the three decisions arising out of
the Eastern District of Pennsylvania that the court cited
in support of its finding are distinguishable. Appellants
explain that Factory Market, Inc. v. Schuller International,
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Inc., 987 F.Supp. 387, 395, 397 (E.D.Pa.1997), and Sun
Co., Inc. v. Badger Design & Constructors, Inc., 939
F.Supp. 365, 370, 374 (E.D.Pa.1996), involved negligent
misrepresentation claims, not intentional fraud claims. In
addition, they argue that the passage in Sneberger v. BTI
Americas, Inc., No. Civ. A. 98–932, 1998 WL 826992, at *8
(E.D.Pa. Nov.30, 1998), stating that fraud and negligent
misrepresentation actions are barred by the economic loss
doctrine was dicta supported by only one case, Eagle
Traffic Control v. Addco, 882 F.Supp. 417 (E.D.Pa.1995),
which itself was a negligent misrepresentation case.


Appellants contend that, inasmuch as there is not a split in
authority among district courts interpreting Pennsylvania
law, the district court erred in relying on authority from
other jurisdictions in predicting how the Supreme Court
of Pennsylvania would decide the issue. Appellants submit
that the district court should have followed the holdings
of the other federal district courts in Pennsylvania to have
addressed the specific issue raised in this case—namely,
whether claims for intentional fraud, as distinguished
from negligent misrepresentation, are barred by the
economic loss doctrine. See Peerless Wall & Window
Coverings, Inc. v. Synchronics, Inc., 85 F.Supp.2d 519,
535 (W.D.Pa.2000); KNK Med.-Dental Specialities, Ltd.
v. Tamex Corp., Nos. Civ. A. 99–3409, Civ. A. 99–5265,
2000 WL 1470665, at *5 (E.D.Pa. Sept.28, 2000); Polymer
Dynamics, Inc. v. Bayer Corp., No. Civ. A. 99–4040,
2000 WL 1146622, at *7 n. 5 (E.D.Pa. Aug.14, 2000);
Montgomery County v. Microvote Corp., No. Civ. A. 97–
6331, 2000 WL 134708, at *7 (E.D.Pa. Feb.3, 2000); N.
Am. Roofing & Sheet Metal Co., Inc. v. Bldg. & Constr.
Trades Council of Phila. & Vicinity, AFL–CIO, No. Civ. A.
99–2050, 2000 WL 230214, at *7 (E.D.Pa. Feb.29, 2000);
Sunquest Info. Sys., Inc. v. Dean Witter Reynolds, Inc.,
40 F.Supp.2d 644, 658 (W.D.Pa.1999); Auger v. Stouffer
Corp., No. 93–2529, 1993 WL 364622, at *5 (E.D.Pa.
Aug.31, 1993); Palco Linings, Inc. v. Pavex, Inc., 755
F.Supp. 1269, 1271 (M.D.Pa.1990).


In the face of appellants' string of district court decisions,
Ford first notes that the district court opinions are not
binding on this court, for we must give only Pennsylvania
*675  state court decisions “proper regard.” Ford then


goes on to argue that all of these cases are unavailing
because they can be traced back to Palco Linings, 755
F.Supp. at 1271, which is not based on a Pennsylvania
state court decision, but on the Illinois Supreme Court
opinion in Moorman Manufacturing Co. v. National Tank


Co., 91 Ill.2d 69, 61 Ill.Dec. 746, 435 N.E.2d 443 (1982).
See Peerless Wall, 85 F.Supp.2d at 535; KNK Med., 2000
WL 1470665, at *5; Polymer Dynamics, 2000 WL 1146622,
at *7 n. 5; Montgomery County, 2000 WL 134708, at *7;
N. Am. Roofing, 2000 WL 230214, at *7; Sunquest, 40
F.Supp.2d at 658; Auger, 1993 WL 364622, at *5.


Ford also points out that the district courts in KNK
Medical, Polymer Dynamics, and Montgomery County—
like the district court in this case—explicitly recognized
that there was a split in authority on the issue. Moreover,
as Ford asserts, the three decisions lend questionable
support to appellants' argument in favor of an intentional
fraud exception. For instance, KNK Medical is unavailing
because the court permitted the fraud claim only after
concluding that it was “sufficiently distinct from [the]
contract claims.” KNK Med., 2000 WL 1470665, at *6.
Polymer Dynamics is not controlling because the court
explicitly declined to resolve the question after noting that
the defendant did not raise the doctrine as a defense.
See Polymer Dynamics, 2000 WL 1146622, at *7 n.
5. Finally, Montgomery County is unreliable because
the court emphatically stated that “the economic loss
doctrine bars the County's recovery for both negligent
and intentional misrepresentation,” but then inexplicably
reversed course and permitted the plaintiff's intentional
misrepresentation claim, perhaps out of an abundance
of caution in light of the apparent split in authority.
Montgomery County, 2000 WL 134708, at *7.


We are satisfied from our review of the case law
Ford and appellants cite that the law in Pennsylvania
with respect to the application of the economic loss
doctrine to intentional fraud actions remains unsettled,
and the district court opinions interpreting Pennsylvania
law on the point provide little guidance. As already
noted, the Supreme Court of Pennsylvania and the other
Pennsylvania appellate courts have not resolved the issue
in a published opinion. The Pennsylvania federal district
court cases appellants and Ford cite are of limited help,
for not only is there an apparent split among them, but
these opinions address the issue in a very conclusory
fashion without providing any explanation why the
Supreme Court of Pennsylvania would rule in a particular
way. Moreover, as Ford points out, these district court
prognostications do not control our prediction of how the
Supreme Court of Pennsylvania would settle the issue.
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Having determined that the federal and state decisions
interpreting Pennsylvania law shed little light on the
question at issue, we next look outside the jurisdiction
for persuasive authority on the subject. See Hughes v.
Long, 242 F.3d 121, 128 (3d Cir.2001) (“In predicting how
a matter would be decided under state law we examine:
(1) what the Pennsylvania Supreme Court has said in
related areas; (2) the decisional law of the Pennsylvania
intermediate courts; (3) federal appeals and district court
cases interpreting state law; and (4) decisions from other
jurisdictions that have discussed the issues we face here.”).


We start with the three opinions interpreting Florida,
Wisconsin, and Minnesota law that the district court
cited in its order. See Hoseline, Inc. v. U.S.A. Diversified
Prods., Inc., 40 F.3d 1198, 1200 (11th Cir.1994); *676
Cooper Power Sys., Inc. v. Union Carbide Chem. &
Plastics Co., Inc., 123 F.3d 675, 682 (7th Cir.1997);
Nelson Distrib., Inc. v. Stewart Warner Indus. Balancers,
a Div. of Stewart Warner Corp., 808 F.Supp. 684, 688
(D.Minn.1992). Appellants assert that these opinions are
irrelevant, insisting that we should disregard them because
they “bear no relation to this consumer fraud action.”
Br. of Appellants at 26 n. 9. Aside from referring to the
opinions as “out-of-court decisions,” however, appellants
fail to explain why the opinions are inapposite. Instead,
they simply comment that the opinions underscore their
argument that we already have rejected that the economic
loss doctrine is limited to disputes between commercial
enterprises. Notwithstanding appellants' position, these
opinions squarely support the district court's holding,
as they undeniably recognize that the economic loss
doctrine bars tort recovery for intentional fraud claims.
Nevertheless, we find that the opinions are short on
explanation and therefore provide little insight into how
the Supreme Court of Pennsylvania might resolve the
matter.


Appellants urge us to adopt the position appellants
advance because it represents the majority rule. In a
footnote in their reply brief, they cite 23 cases from
other federal and state jurisdictions recognizing some
type of fraud exception to the economic loss doctrine.
See Br. of Appellants at 10–12 n. 6. After reviewing
the opinions cited in both parties' briefs and conducting
our own independent research, we find most persuasive
the well-developed federal and state case law interpreting
Michigan and Wisconsin law regarding the economic loss
doctrine. We particularly are influenced by an emerging


trend in these and other jurisdictions “recogniz[ing] a
limited exception to the economic loss doctrine for
fraud claims, but only where the claims at issue arise
independent[ly] of the underlying contract.” Raytheon
Co. v. McGraw–Edison Co., Inc., 979 F.Supp. 858, 870
(E.D.Wis.1997).


The leading case is Huron Tool & Engineering Co. v.
Precision Consulting Services, Inc., 209 Mich.App. 365,
532 N.W.2d 541, 545 (1995), in which a Michigan state
appellate court recognized an exception for fraud-in-the-
inducement claims, but only if the fraud is “extraneous
to the contract,” not “interwoven with the breach
of contract.” The court acknowledged that “[f]raud
in the inducement presents a special situation where
parties to a contract negotiate freely—which normally
would constitute grounds for invoking the economic loss
doctrine—but where in fact the ability of one party to
negotiate fair terms and make an informed decision is
undermined by the other party's fraudulent behavior.”
Id. The court limited the exception for fraud-in-the-
inducement claims, however, stating that “where the only
misrepresentation by the dishonest party concerns the
quality or character of the goods sold, the other party is
still free to negotiate warranty and other terms to account
for possible defects in the goods.” Id. Accordingly, the
court held that the “plaintiff may pursue a claim for fraud
in the inducement extraneous to the alleged breach of
contract.” Id. at 546.


Huron's impact extends beyond Michigan. The Court of
Appeals for the Seventh Circuit relied on Huron when
it determined that there was no basis for treating an
intentional misrepresentation claim differently from a
negligent misrepresentation claim under Wisconsin law.
See Cooper Power, 123 F.3d at 682. Explaining that
the plaintiff 24 was free to extract an express warranty
from the manufacturer to remedy any misrepresentation,
whether intentional or innocent, the court reasoned
that intentional “[m]isrepresentations ... that ultimately
concern the quality of the products sold[ ] are properly
remedied through claims for breach of warranty.” Id. The
Huron limitation also influenced the Court of Appeals
*677  for the Eighth Circuit when it concluded that “[a]


fraud claim independent of the contract is actionable,
but it must be based upon a misrepresentation that
was outside of or collateral to the contract, such as
many claims of fraudulent misrepresentation.” AKA
Distrib. Co. v. Whirlpool Corp., 137 F.3d 1083, 1086 (8th



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001189092&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_128

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001189092&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_128

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994242391&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994242391&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997188704&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_682

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997188704&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_682

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992219217&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992219217&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992219217&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997209094&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_870

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997209094&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_870

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997209094&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_870

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995071130&pubNum=595&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_595_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_545

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995071130&pubNum=595&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_595_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_545

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995071130&pubNum=595&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_595_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_545

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997188704&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_682

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998064838&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1086&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1086

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998064838&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1086&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1086





Werwinski v. Ford Motor Co., 286 F.3d 661 (2002)


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 11


Cir.1998). Finally, the Florida Supreme Court explicitly
embraced Huron's distinction “between fraud extraneous
to the contract and fraud interwoven with the breach of
contract” when it held that “[w]here a contract exists, a
tort action will lie for either intentional or negligent acts
considered to be independent from acts that breached
the contract.” HTP, Ltd. v. Lineas Aereas Costarricenses,
S.A., 685 So.2d 1238, 1239–40 (Fla.1996).


This approach is not without its critics, however, as at least
one district court in the Eastern District of Wisconsin has
challenged the Huron limitation on several grounds. See
Budgetel Inns, Inc. v. Micros Sys., Inc., 8 F.Supp.2d 1137
(E.D.Wis.1998) (Budgetel I); Budgetel Inns, Inc. v. Micros
Sys., Inc., 34 F.Supp.2d 720 (E.D.Wis.1999) (Budgetel
II). That court presented three reasons to support its
prediction that the Wisconsin Supreme Court would
reject Huron and conclude that fraud-in-the-inducement
claims as a rule are not barred by the economic loss
doctrine. First, it surmised that the practical effect of the
Huron limitation would be the complete elimination of
the fraud-in-the-inducement exception because fraudulent
inducement cases always involve misrepresentations
concerning the quality or characteristics of the subject
matter of the underlying contract. See Budgetel I, 8
F.Supp. at 1146. See also Black's Law Dictionary at
661 (6th ed.1990) (defining “fraud in the inducement”
as “[m]isrepresentation as to the terms, quality or other
aspects of a contractual relation ... that leads a person to
agree to enter into the transaction with a false impression
or understanding of the risks, duties or obligations she
has undertaken”). Second, the court stated that fraudulent
inducement claims are, in reality, always independent of
the contract insofar as the fraudulent inducement must
occur before the formation of the contract. See Budgetel
I, 8 F.Supp.2d at 1147. Third, the court found that the
Huron limitation conflicted with the underlying policies
of the economic loss doctrine inasmuch as intentional
misrepresentations impede parties from freely allocating
economic risk between them. See id. at 1148.


Only eight months after the court decided Budgetel II,
another district court in the Eastern District of Wisconsin
upheld the Huron limitation and, in so doing, responded
to each of the criticisms of Huron in the Budgetel opinions.
See Rich Prod. Corp. v. Kemutec, Inc., 66 F.Supp.2d
937, 977–80 (E.D.Wis.1999). First, the court rejected
the notion that the limitation rendered the fraud-in-the-
inducement exception a nullity, maintaining that “[i]t is


not difficult to conceive of several scenarios giving rise to
claims for fraud in the inducement that survive a challenge
under Huron.” See id. at 979. The court explained:


For example, a company might
falsely misrepresent its financial
condition, or the level of its
insurance coverage, in order to
induce another company to enter
into a contract. Such considerations,
while they may be relevant when
considering who[m] to do business
with, do not concern the underlying
subject matter of the contract or
a party's performance thereunder.
Another example is representations
regarding organizational form and
status. A company may represent
itself as a non-profit, charitable
organization in order to induce
another company to do business
on terms more favorable than
would otherwise be the case. Or
someone doing business as a
corporation *678  may represent
themselves as a sole proprietorship
or partnership, inducing another
party to do business thinking
they have recourse against personal
assets should a dispute develop.
Such representations have nothing
to do with the subject matter
of the underlying contracts or
the offending party's performance
thereunder, yet they may inflict
damages upon the party that relies
on them when deciding whether
or not to do business. The Huron
limitation may set the bar high, but
it is not the death knell of fraud
in the inducement claims between
contracting parties.


Id.


Second, the Rich Products court stated that if fraudulent
inducement claims are exempted from the economic loss
doctrine because, as Budgetel asserted, they always arise
independently of a contract, then the economic loss
doctrine would be rendered a nullity, and tort law would
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swallow contract law. The court explained that if “all
claims for fraud in the inducement are extraneous or
independent of the contract because they occur ‘prior
to the formation of the contract itself,’ ... every breach
of warranty claim would be turned into a tort by a
simple affidavit stating, in effect, that the warranty
was spoken before it was written.” Id. (internal citation
omitted). The court also warned that “written disclaimers
of warranties could be voided after the fact by the same
affidavit, so long as the oral representations preceded
the contract,” thus causing chaos and uncertainty in
commercial transactions. Id.


Third, the Rich Products court rejected the Budgetel
court's concerns that the Huron limitation conflicts
with the underlying purpose of the economic loss
doctrine by allowing intentional misrepresentations
to hamper the bargaining process and prevent the
free allocation of economic risk by the parties. It
explicated that “[w]arranties of merchantability and
fitness for a particular purpose are common hedges
against the carelessness or outright dishonesty of a
party's representations regarding the subject matter of a
contract.” Id. at 980.


The district court in this case seems to have followed
the Huron line of cases when it found “more persuasive
the reasoning of courts that do bar fraud claims that are
intertwined with contract claims and the resulting loss
has been economic.” Werwinski, 2000 WL 1201576, at *5
(emphasis added). Indeed, because appellants' fraudulent
concealment claims relate to “the quality or character
of the goods sold,” the claims clearly are “intertwined”
with, and not “extraneous” to, their breach of warranty
claims. Huron, 532 N.W.2d at 545. Appellants' fraud
claims are “undergirded by factual allegations identical to
those supporting their breach of contract counts.” Pub.
Serv. Enter. Group, Inc. v. Phila. Elec. Co., 722 F.Supp.
184, 201 (D.N.J.1989). Moreover, the alleged fraudulent
concealment “did not cause harm to the plaintiffs distinct
from those caused by the breach of contract; and the mere
fact that disclosure of certain facts to plaintiffs may have
allowed them to take corrective action does not change the
result.” Id.


In addition to exploring persuasive authority from other
jurisdictions, we also examine the justifications presented
by the parties in support of their competing positions.
Ford argues that appellants have failed to articulate any


rationale for carving out an exception for intentional
fraud actions when the alleged misrepresentation relates
to the quality or properties of the subject matter of
the underlying contract. See Br. of Appellee at 28. In
particular, Ford submits that neither appellants nor any of
the opinions they cite provide any justification for treating
intentional fraud actions differently from negligent *679
misrepresentation actions, which both parties agree the
economic loss doctrine bars under Pennsylvania state
case law. Ford explains that from the perspective of a
buyer, “intentional (fraudulent) and innocent (negligent)
misrepresentations have the same effect,” and a buyer
can insure against both types of harms through express
warranties and statutory warranties. Id. at 30. As Ford
opines, “just as the purchaser can protect itself in the
contractual language against the other party's innocent,
though wrong representations, so too can it protect
itself—by means of warranty—against the other party's
intentionally wrong representations about a product's
performance or durability.” Id. (internal citations and
internal quotation marks omitted).


The essence of appellants' rationale for an intentional
fraud exception is that applying the economic loss
doctrine to such claims would not serve the doctrine's
purpose of preventing tort law from reallocating risks
between parties who fairly have negotiated an arms-
length contract. First, appellants maintain that a
transaction has not been negotiated fairly—and therefore
does not allocate risk fairly—if one party has made
intentional false misrepresentations to the other. Second,
appellants explain that “a party making an intentional
misrepresentation is in a better position to assess the true
risks associated with a contract and therefore should bear
the risk of liability for a fraud claim.” Amico v. Radius
Communications, Inc., No. 1793, slip op. at 7 (Pa.Com.Pl.
Jan. 9, 2001) (attached as Exhibit B to Reply Brief of
Appellants). Finally, appellants submit that parties to a
contract should not have to anticipate possible intentional
misrepresentations by the other party when negotiating
the allocation of risk between the parties:


Although it makes sense to allow parties to allocate
the risk of mistakes or accidents that lead to
economic losses, it does not make sense to extend
the [economic loss] doctrine to intentional acts
taken by one party to subvert the purposes of the
contract. Although theoretically parties could include
contractual provisions discussing the allocation of
responsibility when one party intentionally lies or
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misleads the other, it would not be conducive to
amicable commercial relations to require parties to
include such clauses in contracts. Expressing such a
basic lack of trust in the other party would be likely to
sour a deal from the start.


A party to a contract cannot rationally calculate
the possibility that the other party will deliberately
misrepresent terms critical to that contract. Public
policy is better served by leaving the possibility of an
intentional tort suit hanging over the head of a party
considering outright fraud....


First Republic Bank v. Brand, No. 147, slip op. at
13 (Pa.Com.Pl. Dec. 19, 2000) (quoting Stoughton
Trailers, Inc. v. Henkel Corp., 965 F.Supp. 1227, 1236
(W.D.Wis.1997)) (attached as Exhibit C to Reply Brief of
Appellants).


Both parties provide plausible explanations for their
respective positions. On the one hand, appellants' policy
justifications for creating an intentional fraud exception
are somewhat persuasive, as it makes sense to provide
parties 29 who have been victims of another party's
intentionally fraudulent behavior special protections
under tort law in order to deter such behavior. On
the other hand, appellants are unable to explain why
contract remedies are inadequate to provide redress
when the alleged misrepresentation relates to the quality
or characteristics of the goods sold. As Ford points
out, the mental state of the wrongdoer is irrelevant
from the buyer's perspective: a plaintiff suffers the
same harm—i.e., economic losses—regardless of whether
the misrepresentation is *680  innocent, negligent, or
intentional. Moreover, express warranties and state
warranty statutes can provide for compensation to
be awarded for these economic losses, regardless of
whether the misrepresentation is innocent, negligent,
or intentional. Thus, the need to provide a plaintiff
additional tort remedies is diminished greatly when (1) the
plaintiff can be made whole under contract law, and (2)
allowing additional tort remedies will impose additional
costs on society. As we have stated previously, “when loss
of the benefit of a bargain is the plaintiff's sole loss, ...
the undesirable consequences of affording a tort remedy
in addition to a contract-based recovery [are] sufficient to
outweigh the limited interest of the plaintiff in having relief
beyond that provided by warranty claims.” Duquesne
Light, 66 F.3d at 618–19 (internal quotations omitted).


[17]  Furthermore, the district court based its prediction
as to how the Supreme Court of Pennsylvania would
resolve the issue on sound deductive reasoning. The
district court applied the economic loss doctrine to
the fraudulent concealment claims after recognizing the
willingness of Pennsylvania courts to restrict intentional
tort claims that overlap with contract claims. In
particular, the district court cited the “gist of the


action” doctrine 8  as evidence of the Pennsylvania courts'
penchant for dismissing fraud claims that simply restate
breach of contract claims. In the absence of any pertinent
Pennsylvania case law on the subject, the district court
aptly predicted that the Supreme Court of Pennsylvania
would apply the economic loss doctrine to intentional
fraud cases by drawing an analogy from Pennsylvania's
acceptance of the “gist of the action” doctrine. Such
a conclusion is congruent with our past recognition
that Pennsylvania state courts have exhibited a “lack of
hospitality to tort liability for purely economic loss.”
Aloe Coal Co. v. Clark Equip. Co., 816 F.2d 110, 119
(3d Cir.1987). See also Pub. Serv. Enter. Group, Inc., 722
F.Supp. at 193 (recognizing “that Pennsylvania law is
hostile to the recovery of economic losses in tort”).


[18]  Finally, even if we were torn between two competing
yet sensible interpretations of Pennsylvania law and
did not find the district court's deductive reasoning
to be persuasive, we should opt for the interpretation
that restricts liability, rather than expands it, until
the Supreme Court of Pennsylvania decides differently.
See City of Philadelphia v. Beretta U.S.A. Corp., 277
F.3d 415, 421 (3d Cir.2002); Home Valu, Inc. v. Pep
Boys, 213 F.3d 960, 965 (7th Cir.2000) (“Where, as
in this case, we are faced with two equally plausible
interpretations of state law, we generally choose the
narrower interpretation which restricts liability, rather
than a more expansive interpretation which creates
substantially more liability.” (internal quotation marks
omitted)). The economic loss doctrine is designed to
place a check on limitless liability for manufacturers and
establish clear boundaries between tort and contract law.
Carving out an exception for intentional fraud would
eliminate that *681  check on liability and blur the
boundaries between the two areas of law, thus exposing
manufacturers to substantially greater liability. In light
of these realities, we select the path that limits liability
by rejecting appellants' request for an intentional fraud
exception.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997121540&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_1236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1236

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997121540&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_1236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1236

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997121540&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_1236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1236

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995184710&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_618

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995184710&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_618

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987044749&pubNum=350&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_350_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_119

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987044749&pubNum=350&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_350_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_119

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138102&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_193

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138102&pubNum=345&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_345_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_193

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002052768&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_421

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002052768&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_421

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000361684&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_965

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000361684&pubNum=506&originatingDoc=Icfbcaf5579d311d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_965





Werwinski v. Ford Motor Co., 286 F.3d 661 (2002)


 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 14


Based on these reasons, we believe the district court
correctly applied the economic loss doctrine to appellants'
fraudulent concealment claims. Therefore, we will affirm
the district court's order with respect to appellants'
common law fraudulent concealment claims.


3. Statutory Fraud Claims
[19]  Appellants next argue that the district court erred in


applying the economic loss doctrine to their fraud claims
under the UTPCPL. Ford responds that the district court
was correct when it ruled that there “does not seem to
be an[y] reason for treating a common law fraudulent
concealment claim differently from a statutory claim
under a consumer protection statute.” Werwinski, 2000
WL 1201576, at *5 (citing Weather Shield Mfg., Inc. v.
PPG Indus., Inc., 1998 WL 469913, at *5 (W.D.Wis. June
11, 1998)).


Appellants attack the district court's conclusion by
attempting to distinguish the case on which the district
court relied. Appellants explain that the plaintiff in
Weather Shield was a business that would be barred from
bringing a claim under the Pennsylvania UTPCPL, which
only applies to products purchased for “personal, family
or household purposes.” Pa. Stat. Ann. tit. 73, § 201–
9.2(a). Appellants do not explain how this fact materially
diminishes the persuasiveness of Weather Shield on the
issue of whether statutory fraud claims should be treated
the same way as common law fraud claims under the
economic loss doctrine.


Notwithstanding appellants' attempt to distinguish the
case, Weather Shield provides persuasive authority
for applying the economic loss doctrine to statutory
misrepresentation claims. As the district court in Weather
Shield explicates, “exempting [statutory fraud] claims


from the effects of the economic loss doctrine would
virtually nullify the doctrine since [the statute] is broad
enough to encompass nearly every misrepresentation
claim in the commercial sales context, and claims
arising from product failure can readily be recast as
misrepresentation claims.” Weather Shield, 1998 WL
469913, at *6. Ford also offers in support of its position
Flagg Energy Development Corp. v. General Motors Corp.,
244 Conn. 126, 709 A.2d 1075, 1088 (1998), in which the
Connecticut Supreme Court held that the economic loss
rule barred plaintiffs' claims under the Connecticut Unfair
Trade Practices Act because the claims “depend[ed] upon
the allegations of fact that are identical to those asserted
in their [contract] claims.”


In light of the persuasive authority treating common law
and statutory fraud claims similarly under the economic
loss doctrine, and appellants' inability to proffer contrary
authority, we do not believe that the district court erred
in applying the doctrine to appellants' UTPCPL claims.
Inasmuch as the same policy justifications for applying
the doctrine to appellants' common law intentional fraud
claims support the doctrine's application to appellants'
UTPCPL claims, we will affirm the district court's order


with respect to these statutory claims. 9


*682  IV. CONCLUSION


For the foregoing reasons, we will affirm the orders
entered by the district court on April 11, 2000, and
December 12, 2000.


All Citations
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Footnotes
* The Honorable Myron H. Bright, Senior Judge of the United States Court of Appeals for the Eighth Circuit, sitting by


designation.


1 Jean Cook's 1991 Mercury Sable experienced transmission failure at 44,500 miles; Donna and Joseph Coffey's 1995
Ford Winstar experienced transmission problems at 50,000 miles; Joan McIlhenny's 1990 Ford Taurus had to have
its transmission overhauled at 73,159 miles; Daria Zaharchuk's 1993 Ford Taurus experienced transmission failure at
48,779 miles; and James Dunlap's 1995 Ford Winstar had to have its transmission overhauled at 65,000 miles. See Pls.'
Compl. ¶¶ 33–37 (App. 43a–45a).


2 Having concluded that the compensatory and punitive damages could exceed the amount-in-controversy threshold, the
court deemed it unnecessary to consider the value of the injunctive relief sought by appellants. See id.
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3 Consequently, the Werwinskis are not parties to this appeal, even though their names remain in the caption as a
procedural formality. See Br. of Appellants at 4 n. 2.


4 Appellants allege in their complaint that their claims exceed $50,000 in value, see Pls.' Compl. ¶ 42 (App. 46a), but
they insist that they included this allegation to avoid the case being referred to Pennsylvania's mandatory arbitration
program. See Br. of Appellants at 12. The district court considered this allegation to be a concession by appellants that
the amount in controversy was at least $50,000 and that they were seeking more than merely $2,000–$3,000 in repair
costs for each plaintiff. See Werwinski, 2000 WL 375260, at *3. Appellants explain that they reached the $50,000 figure
by aggregating their damages, which they assert is allowed to pass the state mandatory arbitration threshold but is not
permitted to pass the federal amount in controversy threshold. See Br. of Appellants at 12. The district court rejected
appellants' explanation, concluding for itself that the local rules governing the mandatory arbitration program do not permit
aggregation. See Werwinski, 2000 WL 375260, at *3. We need not resolve this issue, however, for even if the district
court was correct, appellants' alleged admission that the amount in controversy exceeded $50,000 would not in itself
satisfy the $75,000 threshold.


5 Appellants assert that the district court used the purchase price of the vehicles instead of the repair costs even after
acknowledging that the parties agreed the complaint sought reimbursement for the cost of transmission repair. See Br. of
Appellants at 13. Appellants misrepresent the district court's statement, however, for the court simply observed that “[t]he
parties seem to agree that the Complaint could be read as asking for the cost of repairing the damage[d] transmissions.”
Werwinski, 2000 WL 375260, at *2 (emphasis added). The district court went on to explain that Ford nevertheless argued
that additional costs pushed the amount above $75,000. See id. Despite the impression appellants are trying to leave
with this court through their characterization of the district court's ruling, the parties never agreed that the repair costs
(not the purchase price) were the appropriate starting point for assessing the amount in controversy.


6 These four cases are: Pavese v. General Motors Corp., No. Civ. A. 973688, 1998 WL 57761 (E.D.Pa. Feb.11, 1998);
Palan v. Ford Motor Co., Civ. A. No. 95–1445, 1995 WL 476240 (E.D.Pa. Aug.8, 1995); Voorhees v. General Motors
Corp., Civ. A. No. 90–295, 1990 WL 29650 (E.D.Pa. Mar.16, 1990); Adams v. General Motors Corp., Civ. A. No. 89–
7653, 1990 WL 19950 (E.D.Pa. Feb. 26, 1990).


7 Appellants are correct that one of the four opinions cited by the district court does not squarely support its holding. In
Voorhees v. General Motors Corp., Civ. A. No. 90–295, 1990 WL 29650, at *2 (E.D.Pa. Mar.16, 1990), the district court
first explained that the “actual damages for violation of the Lemon Law will be the total purchase price of the truck,” and
it then trebled the damages under the UTPCPL because a violation of the Lemon Law is also a violation of the UTPCPL.
Thus, by intertwining the Lemon Law and the UTPCPL in its analysis of the amount in controversy, the court skirted the
question of whether actual damages under the UTPCPL should be measured by the purchase price of the car.


8 As Phico Insurance Co. v. Presbyterian Medical Services Corp., 444 Pa.Super. 221, 663 A.2d 753, 757 (1995), articulated,
the “gist of the action” doctrine bars plaintiffs from bringing a tort claim that merely replicates a claim for breach of an
underlying contract. Appellants spend several pages of their opening brief challenging the district court's conclusion with
respect to the “gist of the action” doctrine. Appellants misinterpret the district court's opinion, however, as relying on the
“gist of the action” doctrine as an alternate basis for dismissing appellants' fraud claims. As Ford correctly points out, the
district “court merely cited that rule by analogy as an indication of the Pennsylvania Supreme Court's likely leanings if
presented with this issue in the context of the analogous economic loss doctrine.” Br. of Appellee at 28–29 n. 11.


9 In a footnote at the end of its decision, the district court concluded that the Pennsylvania two-year statute of limitations
barred the Coffeys' and Daria Zaharchuk's common law fraud claims. See Werwinski, 2000 WL 1201576, at *6 n. 5. The
court decided that appellants' claims arose when they began experiencing problems with their transmissions, explaining
that “a fraud claim arises when the plaintiff knew or should have known through the exercise of reasonable diligence of
the injury stemming from the alleged fraud.” Id. Accordingly, the court determined that the fraud claims of any plaintiffs
who experienced transmission problems before January 21, 1998 (two years before the filing of the complaint) were
time barred.


Appellants contend that the district court's ruling was erroneous because the discovery rule tolled the limitations period
until they learned that a latent defect was causing their transmission problems. Appellants insist that when their cars
failed, they did not know and had no reason to suspect that the transmission contained latent defects or that Ford knew
about the defects and fraudulently concealed them from Ford automobile owners. Consequently, they argue that the
statute of limitations did not begin to run on their fraudulent concealment claims until they discovered Ford's fraudulent
behavior. Having determined that the economic loss doctrine bars the fraudulent concealment claims, we need not
resolve this matter.
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